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The Hon'ble Mr. Justice Shahid Bilal Hassan

Born to a noble family in 1965 at Lahore. Hon'ble Mr. Justice Shahid Bilal
Hassan received his early education in Chiniot, District Chiniot, Punjab,
Pakistan and thereafter migrated to Uganda, East Africa with his family and
completed his secondary education there. During his subsequent sojourn in
the heart of Africa, he frequented his visits to Kenya, Tanzania, Egypt and
Saudi Arabia abroad and to Lahore in Pakistan till 1982, continuing his



studies and accomplishing his academic benchmarks by completing his
degrees in graduation from University of the Punjab in 1985, post graduation
in English as his major subject from Government College University in 1988,
and LLB from Punjab law College, Lahore affiliated with University of the
Punjab in 1993. His lordship had been endowed with versatile potentials that
led him to the sports arena as well, excelling in the game of rowing by being
in the Lahore Champions' team during his under-graduation tenure.

Prior to his lordship's elevation to the bench as an additional judge of the
Lahore High Court on 12.04.2013, His lordship had procured his licenses to
practice law and had started as a practicing advocate in the Lower Courts in
1994, in the High Courts of Pakistan in 1996 and subsequently his
ascendancy to be an advocate in the Supreme Court of Pakistan in 2009
respectively. During his Practicing span, his lordship established a law firm
entitled Bilal and Bugsh, Advocates and Solicitors in Lahore and focused on
his areas of expertise as a practicing advocate specifically specializing in
civil, criminal and constitutional matters ranging in multidimensional
perspective for nearly two decades. His legal profession also encompassed
legal advisory as well as teaching, the noblest of any undertakings. The
former was extended to many an institution like University of Education and
the latter was executed as the visiting faculty of Punjab Law College.

His lordship has actively upheld the sovereignty and autonomous prevalence
of rule of law in its entirety throughout his professional carrier, which is well
exhibited in his professional achievements and associations. His lordship
has been the Secretary Lahore Bar Association (2000-01); Executive
Member, Lahore High Court Bar Association (1997-2003); Member, Punjab
Bar Council (2005-10); Member Executive, Punjab Bar Council (2005-06,
2009-10); Life Member, Lahore Bar Association, Lahore; Life Member
Lahore High Court Bar Association, Lahore; Life Member, Supreme Court
Bar Association of Pakistan. Hon'ble Mr. Justice Shahid Bilal Hassan has
also authored two books namely; Suits and Defenses published in 2008,
and Appeal, Revision and Review of the Judgment published in 2010
respectively.

His lordship is happily married and bestowed with three offspring.



Preface.

It is with great pleasure and honor that | present this remarkable compilation of
landmark judgments in civil cases authored by the distinguished jurist, Mr. Justice
Shahid Bilal Hassan, of the Lahore High Court, Lahore. This comprehensive
anthology, meticulously compiled by the esteemed Ashraf Asmi, Advocate,
provides a valuable repository of legal wisdom and insight derived from the
judicious pronouncements of one of the leading jurists of our time.

The realm of civil law is dynamic and ever-evolving, requiring legal practitioners to
stay abreast of the latest jurisprudential developments. In this context, the
present compilation serves as an invaluable resource for lawyers, judges,
academicians, and all those keen on understanding the intricacies of civil law. Mr.
Justice Shahid Bilal Hassan's judgments, marked by erudition and analytical
precision, encapsulate the essence of legal reasoning, thereby providing a beacon
for those navigating the complex terrain of civil litigation.

Ashraf Asmi, Advocate, has undertaken the commendable task of distilling the
crux of each judgment, presenting readers with a succinct yet comprehensive
analysis of the legal principles and issues discussed therein. This book not only
serves as a tribute to the juristic acumen of Mr. Justice Shahid Bilal Hassan but
also as an indispensable guide for legal professionals seeking a deeper
understanding of the nuances of civil law.

The compilation is structured systematically, with each chapter dedicated to a
specific judgment, allowing readers to delve into the intricacies of individual
cases. The inclusion of the key issues addressed in each judgment enhances the
practical utility of this compilation, transforming it into a ready reference for legal
research and practice. Furthermore, the meticulous organization of the content
facilitates a nuanced exploration of the evolving legal landscape as shaped by Mr.
Justice Shahid Bilal Hassan's pronouncements.

The book not only captures the legal brilliance of Mr. Justice Shahid Bilal Hassan
but also provides readers with a panoramic view of the jurisprudential trends that
have shaped civil law in our jurisdiction. As we navigate an era marked by legal
complexities and evolving societal dynamics, the insights offered by this
compilation are indispensable for anyone seeking to comprehend the judicial
thought process underpinning civil jurisprudence.

In conclusion, | extend my heartfelt appreciation to Ashraf Asmi, Advocate, for his
dedication and diligence in bringing forth this invaluable compilation. This book
stands as a testament to the enduring impact of Mr. Justice Shahid Bilal Hassan's
contributions to the field of civil law, and it is my sincere hope that it will serve as



a source of inspiration and knowledge for generations of legal practitioners to
come.

In the realm of legal scholarship, the significance of precedent-setting decisions
cannot be overstated. These decisions, often encapsulating the crux of complex
legal issues, serve as pillars upon which the edifice of jurisprudence stands. Ashraf
Asmi Advocate, a seasoned legal professional, has meticulously compiled a
comprehensive book titled "Landmark Judgements in Civil Cases," showcasing the
profound contributions of MR. Justice Shahid Bilal Hassan from the Lahore High
Court Lahore.

Overview of the Book:

Ashraf Asmi Advocate's book is a seminal work that delves into the jurisprudential
landscape shaped by the erudite judgments of MR. Justice Shahid Bilal Hassan.
The compilation focuses exclusively on civil cases, providing readers with an in-
depth exploration of the legal intricacies involved in each decision. Through a
meticulous selection process, Ashraf Asmi has curated a collection that not only
highlights the prowess of the esteemed justice but also serves as an invaluable
resource for legal practitioners, scholars, and enthusiasts seeking profound
insights into civil law.

Structured Analysis:

The book adopts a structured approach, with each chapter dedicated to a specific
judgment authored by MR. Justice Shahid Bilal Hassan. Ashraf Asmi takes readers
on a journey through these landmark decisions, unraveling the crux of each case
and shedding light on the pivotal legal issues addressed. The narrative is not only
accessible to legal professionals but also to those with a keen interest in
understanding the evolution of civil law jurisprudence in the Lahore High Court.

In-depth Examination of Judgments:

Ashraf Asmi's compilation goes beyond a mere recitation of judgments; it
provides an in-depth examination of the legal reasoning, principles, and
precedents cited by MR. Justice Shahid Bilal Hassan in each case. This approach
allows readers to grasp the nuances of the decisions, fostering a profound
understanding of the legal doctrines that underpin them. The author's insightful
commentary adds an extra layer of comprehension, making the book an
indispensable guide for both practitioners and academics.

Practical Utility:

The practical utility of the book extends to legal professionals engaged in civil
practice, providing them with a valuable reference tool to navigate and argue



cases effectively. Moreover, law students and researchers will find the
compilation to be a treasure trove of knowledge, offering a unique perspective on
the evolution of civil law in Pakistan.

Conclusion:

"Landmark Judgements in Civil Cases" by Ashraf Asmi Advocate stands as a
testament to the rich tapestry of legal wisdom woven by MR. Justice Shahid Bilal
Hassan. The book not only pays homage to the jurist's intellectual contributions
but also serves as a beacon for those navigating the intricate terrain of civil law.
Ashraf Asmi's compilation is poised to become an authoritative resource,
contributing significantly to the legal scholarship landscape in Pakistan.
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Lahore High Court

Afzaal Ahmad Buttar & another v. Muhammad
Yousaf Civil Revision No.520 of 2022

Mr. Justice Shahid Bilal Hassan

Crux of the Judgement:
An agreement to sell by the guardian of the minor with
regards to minor’s.

Facts of Case:

The respondent/mother/guardian of minor entered into
agreement to sell pertaining to property of minor with the
petitioner. After receiving sale consideration, she refused
to act upon the agreement. The suit for specific
performance of agreement to sell filed by petitioner was
dismissed ex-parte on the ground that mother of minor
has not obtained permission from court to sell property of
minor.

Issues In Case:

What is legal status of an agreement to sell executed
by the guardian of the minor with regards to property,
owned by the minor, without taking prior-permission
from the competent court?

Analysis of Issues of Case:

As per section 29 of the Guardian and Wards Act, 1890,
before entering into any transaction with the petitioners,
the guardian of the minor had to obtain permission of the
Court concerned. The alleged agreement to sell was
entered into by mother/guardian of the minor without
seeking prior permission of the Court concerned,
therefore, the same 1s void ab initio.

For HCID/C-121
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ORDER SHEET
IN THE LAHORE HIGH COURT, LAHORE
JUDICIAL DEPARTMENT

Civil Revision No.520 of 2022
Afzaal Ahmad Buttar & another Versus Muhammad Yousaf

Sr. No. of order/ | Date of order/ | Order with signatures of Judge, and that
proceedings Proceedings of parties of counsel, where necessary

11.01.2022 Mr. Khalid Pervaiz Warraich, Advocate for the

petitioners

Tersely, the petitioners instituted a suit for specific
performance against the respondent/minor  (Muhammad
Yousaf) through his real mother Azra Tehsin, on the basis of an
agreement to sell dated 05.12.2003, with respect to the suit
property measuring 49-Kanals 09-Marlas falling in Khewat
No0.388, situated in Mauza Ferozwala, detailed in paragraph
No.1 of the plaint. It was maintained by the petitioners that suit
property was owned by respondent/minor; that mother of the
respondent namely Mst. Azra Tehsin was appointed guardian
by Guardian Court at Gujranwala vide order dated 24.05.2003;
that mother/guardian of the respondent entered into an
agreement to sell dated 05.12.2003 germane to the suit property
for a consideration of Rs.20,00,000/-, out of which
Rs.15,00,000/- were paid in presence of the marginal witnesses
and possession of the suit property was delivered to the
petitioners; that as per terms, the mother/guardian of the
minor/respondent within 15-days of issuance of guardian
certificate was bound to execute registered sale deed in favour
of the petitioners after receiving the remaining sale
consideration Rs.500,000/- but later on she procrastinated and
ultimately refused; hence, the suit. The respondent/defendant
was proceeded against ex parte on 26.03.2007 after observing

all legal and codal formalities for procuring attendance.
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Ex parte evidence of the petitioners, oral as well as
documentary, was recorded and thereafter the learned trial
Court vide impugned judgment and decree dated 28.02.2018
dismissed suit of the petitioners for specific performance,
however, entitled the petitioners to recover Rs.15,00,000/- from
the respondent/defendant. The petitioners being aggrieved of
the same preferred an appeal but remained unsuccessful vide
impugned judgment and decree dated 01.11.2021; hence, the
instant revision petition under section 115 of the Code of Civil
Procedure, 1908.

2. Heard.
3. There is no denial to the fact that the suit property
1s owned by minor and the same remained situation at the time
of alleged agreement to sell (Ex.P1) dated 05.12.2003, which
was entered into between the petitioners and the mother of the
minor who was admittedly appointed as guardian of the minor
on 24.05.2003 and guardianship certificate (Ex.P3) was issued
in her favour on 17.07.2003. However, before entering into any
such transaction with the petitioners, the mother of the minor
did not obtain any permission of the Court concerned, because
she was not allowed to alienate, transfer, gift or mortgage the
property owned by the minor, rather an impediment was put on
such right of the guardian towards the property of the minor as
is evident from the guardianship certificate (Ex.P3). When the
position was as such the mother of the minor was not competent
to enter into any agreement to sell with regards to the disputed
property, owned by the minor, because section 29 of the
Guardian and Wards Act, 1890 puts a clog in the manner:-
‘29. Limitation of powers of guardian of
property appointed or declared by the Court.
Where a person other than a Collector or than a
guardian appointed by will or other instrument,

has been appointed or declared by the Court to be
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guardian of the property of a ward, he shall not,
without the previous permission of the Court.
(a)mortgage or charge, or transfer by sale, gift,
exchange or otherwise, any part of the
immovable property of his ward, or
(b)lease any part of that property for a term
exceeding five years or for any term extending
more than one year beyond the date on which
the ward will cease to be minor.’
Thus, as stated above, the alleged agreement to sell (Ex.P1) was
entered into by mother of the minor without seeking prior
permission of the Court concerned, therefore, the same is void
ab initio, which does not create any legal rights or liabilities in
favour of the petitioners/vendees and the same cannot be
enforced against the minor/respondent. In such scenario, this
Court observes that the alleged agreement to sell (Ex.P1)
executed by mother of the minor in favour of the present
petitioners 1s void and the petitioners cannot seek its
performance with the aid of the Court by filing civil suit. In
Muhammad Ali through L.Rs. and another v. Manzoor Ahmed
(2008 SCMR 1031), the Apex Court of the country, while

referring the ratio, rendered in case of Chairman, District
Screening Committee, Lahore, has held:-
‘In the case of the Chairman, District Screening
Committee, Lahore v. Sharif Ahmad Hashmi PLD

1976 SC 258 it was laid down that an agreement

by person under a legal disability e.¢. a minor was

void ab inito and was incapable of rectification or

confirmation. Law forbids such a transaction even

if the minors were to ratify after attaining the age

of majority. Therefore, the suit of the respondent

against the petitioners for specific performance of
the alleged agreement of transfer of 5 Killas of

land could not be decreed. Needless to observe
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that Sultan, the petitioner No.2, was not even a

party to the alleged agreement. The impugned

judgment is not sustainable at law.’
4. In view of the above, it can safely be observed that
the learned Courts below while construing law on the subject
and appreciating evidence on record have reached to a just
conclusion and have rightly non-suited the petitioners;
therefore, the concurrent findings recorded on facts, when do
not suffer from any misreading and non-reading of evidence,
howsoever erroneous, cannot be interfered with in exercise of
revisional jurisdiction under section 115 of the Code of Civil
Procedure, 1908. Reliance is placed on Mst. Zaitoon Begum v.
Nazar _Hussain __and __another (2014 SCMR 1469),
CANTONMENT BOARD through Executive Officer, Cantt.
Board Rawalpindi v. IKHLAQ AHMED and others (2014
SCMR 161) and Muhammad Farid Khan v. Muhammad
Ibrahim, etc. (2017 SCMR 679).

5. In view of the above, the learned Courts below
have rightly exercised vested jurisdiction and have not
committed any illegality and irregularity while passing the
impugned judgments and decrees, warranting interference by
this Court in exercise of revisional jurisdiction. Resultantly,
while placing reliance on the judgments supra, the civil
revision in hand, having no force and substance, stands

dismissed, in limine.

(Shahid Bilal Hassan)
Judge

M A. Hassan

Approved for reporting.

Judge
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Lahore High Court

Noor Zaman v. Mst. Gullan (deceased) through L.Rs.
Civil Revision No.70819 of 2021

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:
It is necessary to issue notice pervi upon transfer of case
under administrative order.

Facts of Case:

The suit of petitioner was transferred under administrative
order. The learned transferee court closed petitioner’s right to
lead evidence as well as dismissed his suit for want of
evidence without issuance of notice pervi.

Issues In Case:
Whether it is necessary to issue notice pervi upon transfer of
case under administrative order?

Analysis of Issues of Case:

Para 6, Chapter XIII, Volume I of High Court Rules and
Orders dealing with transfer of a case by administrative order
requires the Presiding Officer of the Court from which it has
been transferred to inform the parties regarding the transfer &
of the date on which they would appear before the transferee
Court and the District Judge passing the order of transfer is
required to see that the records are sent to the Court
concerned & parties informed of the date fixed with the least
possible delay. Moreover, in the event of transfer of a case by
judicial order, the transferee court is required to fix a date on
which the parties should attend the Court.

Form No: HCJD/C-121
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ORDERSHEET
IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT

Civil Revision No.70819 of 2021
Noor Zaman Versus Mst. Gullan (deceased) through L.Rs.

S. No. of order/ | Date of order/ | Order with signature of Judge, and that
Proceeding Proceeding of parties or counsel, where necessary

12.01.2022 Mr. Muhammad Akmal Khan, Advocate for the
petitioner
Mr. Muzaffar Abbas Khan Ghadhi, Advocate for
the respondents

Succinctly, the petitioner instituted a suit for
specific performance of contract with permanent injunction
against the deceased respondent Mst. Gullan, who entered
appearance and submitted her written statement. She also filed a
separate suit for declaration with consequential relief, which
was contested by the present petitioner. Both the suits were
consolidated and consolidated issues were framed. However, on
15.02.2021, the learned trial Court closed the right of the
petitioner to lead evidence and dismissed his suit for want of
evidence on the said date. The petitioner being aggrieved of the
same preferred an appeal but remained unsuccessful vide
impugned judgment and decree dated 04.03.2021; hence, the
instant revision petition.

2. Heard.

3. It is an established and admitted fact on record that
when under administrative order the case was transferred from
one Court to the other Court, no notice parvee was issued by
the transferee Court to the parties or their counsel, as is evident
from the order dated 05.01.2021, which is reproduced as
under:-

ORDER
05.01.2021
Present:  Advocates are observing strike today.
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Received  through  transfer.  Be
Registered.

Today, instant case was fixed for evidence of
plaintiff. Evidence of plaintiff is not available. Due
to strike, suit is adjourned, absolute last
opportunity is granted to the plaintiff to produce

complete evidence.
Adjourned till 15.02.2021 for evidence of

plaintiff.

Announced:
05.01.2021 Muhammad Adeel Asghar Mian
Civil Judge Class-I1, Sillanwali
Instead of passing such an order, giving absolute last
opportunity, the learned trial Court ought to have issued the
notices parvee to the parties, because the case was transferred
under administrative order and not under section 24-A(2) of the
Code of Civil Procedure, 1908 where the parties are directed to
appear before the learned transferee Court and if party fails to
appear then penal order can be passed against such party;
however, here the case is not as such, rather otherwise, as
highlighted above. Para 6, Chapter XIII, Volume I of High
Court Rules and Orders provides:-
“6. When a case is transferred by administrative
order from one Court to another, the Presiding
Officer of the Court from which it has been
transferred shall be responsible for informing the
parties regarding the transfer, and of the date on
which they should appear before the Court to
which case has been transferred. The District
Judge passing the order of transfer shall see that
the records are sent to the Court concerned and
parties informed of the date fixed with the least
possible delay. When a case is transferred by

judicial order the Court passing the order should

fix a date on which the parties should attend the
Court to which the case is transferred.’
However, in the present case, none of the requirements
enunciated in the above para 6 of the Chapter XIII, Volume I of
the High Court Rules and Orders has been adhered to because

nothing is on record to suggest that the Court from which the
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case was transferred ever informed the parties to appear before
the transferee Court on such and such date, rather it has
manifested from the record that the case was transferred under
administrative order without fixing a date to appear before the
transferee Court and no information in this regard was imparted
to the parties; thus, it was required by the learned transferee
Court to issue notice parvee to the parties and their counsel,
fixing a date to appear before it but no such exercise has been
done. In such scenario, what to speak of passing a penal order
without putting the petitioner on caution as has been held by the
Apex Court of the country in a judgment reported as Moon

Enterprises CNG Station, Rawalpindi v. Sui Northern Gas

Pipelines Limited through General Manager, Rawalpindi and
another (2020 SCMR 300); thus, the said precedent being on

different facts is not attracted in the instant case and the ratio of
the same has wrongly been appreciated by the learned
subordinate Courts.

This Court while dilating upon a case of almost identical
facts, wherein the defendant was proceeded against ex parte by
the Court where the suit was pending and was transferred to
some other Court under administrative order and without
issuing notice to him he was proceeded against ex parte,
reported as Azizullah Khan and 4 others v. Arshad Hussain and
2 others (PLD 1975 Lahore 879) has held:-

‘According to section 24-A(2), C.P.C. and the

relevant rule of High Court Rules and Orders, as

referred to above, if the order of the learned
District Judge transferring the case had been
passed in the presence of the absentee defendants
or they had been intimated in accordance with that
order, then in case of their absence before the
transferee Court they could be lawfully proceeded
against ex parte. If the absentee defendant can join
the proceedings at the subsequent stage even after
ex parte order has been passed against him, as
also held in Messrs Landhi Industrial Trading
Estages Ltd., Karachi v. Government of West

Pakistan through Excise & Taxation Officer 1970
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SCMR 251, then how it can be presumed that in
the absence of any intimation duly furnished to him
with regard to transfer of the case from one Court
to another he can be proceeded against ex parte
simply on the basis of ex parte order already
passed against him. His right to join future
proceedings implies that after the transfer of the
case from the Court where such proceedings are
pending if the same have not been transferred in
his presence or without intimation to him, then he
cannot be proceeded against ex parte unless duly
served upon with regard to transfer of the case to
the successor Court. In this view of the matter the
contention of the learned counsel for the
respondents, that since there is no clear provision
in the amended law to issue notice to the parties
after the case has been received on transfer,
therefore, said notice cannot be issued, has no
substance. As laid down in 1970 SCMR 251, the
rules of procedure as laid down in the Code are
principally intended for advancing justice and not
for retarding it on bare technicalities.’
4. Pursuant to the above discussion it can safely be
held that the impugned order, dismissing the suit for want of
evidence, it is harsh in nature, especially when after transfer of
the case from one Court to the other Court, the petitioner was
not informed, so as to enable him to produce his evidence and
even he was not warned to face the consequences in case of his
failure to produce complete set of evidence; thus, the impugned
order, judgment and decrees cannot be allowed to hold field
further, because it is requirement of law that cases should be
decided on merits and technicalities should be avoided.
Moreover, this Court while exercising revisional jurisdiction
under section 115 of the Code of Civil Procedure, 1908, has
ample power to correct the illegality and irregularity committed
by the learned Courts below.
5. The crux of the discussion above is that the

revision petition in hand is allowed, impugned order, judgment
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and decrees are set aside and case is remanded to the learned
trial Court which will be deemed to be pending at the stage
when the impugned order dated 15.02.2021 was passed with a
direction to afford two clear opportunities to the petitioner for
production of his complete set of evidence. The parties are

directed to appear before the learned trial Court on 31.01.2022,

positively.
(SHAHID BILAL HASSAN)
Judge
M.A.Hassan
Approved for reporting.
Judge
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Lahore High Court

Zahoor Ahmed v. Zafar Abbas and another.
Civil Revision No. 232332 of 2018

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:

Factual controversy cannot be decided summarily without
framing issues and recording evidence, especially when the
application filed has been adorned with affidavits of the
witnesses.

Facts of Case:

The petitioner through this revision petition assailed the order
of appellate court, whereby, his application under was
rejected.

Issues In Case:

Whether factual controversy can be decided summarily without
framing issues and recording evidence, especially when the
application filed has been adorned with affidavits of the
witnesses?

Analysis of Issues of Case:

It is the requirement of law that each and every party should be
provided with open field to prove his stance by leading
evidence, obviously, by adhering to the procedural law i.e.
Qanun-e-Shahadat, 1984 and Code of Civil Procedure, 1908, in
civil nature cases, because it is desired by Article 10-A of the
Constitution of Islamic Republic of Pakistan, 1973 that for
determination of his civil rights and obligations or in any
criminal charge against him, a person shall be entitled to a fair
trial and due process. Besides, the doctrine of promissory
estoppel also plays a significant role, as after alleged out of
Court settlement, the parties cannot go aside and if any
suchthing happened in between the parties and the respondents
have stepped back, the petitioner can only prove the same by
leading evidence.
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Form No: HCJD/C-121

ORDER SHEET
IN THE LAHORE HIGH COURT, LAHORE
JUDICIAL DEPARTMENT

Civil Revision No. 232332 of 2018
Zahoor Ahmed ...Versus... Zafar Abbas and another

Sr. No. of order/ Date of order/ | Order with signatures of Judge, and that
proceeding Proceeding of Parties or counsel, where necessary

31.01.2022 Ms. Kiran Bashir, Advocate for the petitioner
Sheikh Usman Karim Ud Din, Advocate for the
respondents
Succinctly, the petitioner/plaintiff instituted a suit

for specific performance of agreement to sell dated 21.09.2013
with permanent injunction against the respondents/defendants.
On 13.11.2014, the suit of the petitioner/plaintiff was dismissed
as withdrawn on the basis of statement recorded by the
petitioner. Later on, the petitioner filed an application under
section 12(2) alongwith an application under Order XXXIX,
Rules 1 and 2, Code of Civil Procedure, 1908 seeking setting
aside of withdrawal order dated 13.11.2014 and restoration of
the suit for deciding the same on merits. The respondents
contested the said applications. The learned trial Court vide
impugned order dated 06.12.2017 dismissed the  said
application under section 12(2), CPC. The petitioner being
aggrieved preferred an appeal but the same was also dismissed
on 19.05.2018; hence, the instant revision petition.

2. Heard.

3. First of all it is observed that the order dated

06.12.2017, passed by the learned trial Court, dismissing the

application under section 12(2), CPC was revisable but an

appeal was preferred by the present petitioner. The learned
appellate Court was vested with jurisdiction to convert the

appeal into revision petition but this fact has escaped the
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attention of the learned appellate Court and without adverting to
the said legal point, the learned appellate Court decided the
appeal; therefore, the said appeal is treated as revision petition
and the instant revision petition is converted into constitutional
petition under Article 199, Constitution of Islamic Republic of
Pakistan, 1973. Office shall number it in the relevant register as
Constitutional Petition.

4. Now, I advert to the merits of the case, perusal of
the statement recorded on 13.11.2014 by the present petitioner
being plaintiff divulges that certain compromise was effected
inter se the parties and in pursuance of the same, the petitioner
withdrew the suit. However, allegedly, later on, the respondents
stepped back of the said alleged compromise which constrained
the petitioner to file application under section 12(2), Code of
Civil Procedure, 1908 with specific allegations of fraud. In
support of his stance, the petitioner appended affidavits of the
witnesses namely Maher Ghulam Hussain Patwari Halga,
Ajmal Khan son of Inayat Hussain and Aslam Khan son of
Shahbaz, in order to show that before withdrawal of suit the
parties entered into compromise with regards to the disputed
property and Maher Ghulam Hussain Patwari settled the dispute
inter se the parties in presence of the witnesses, named above.
The respondents demanded withdrawal of suit till 27.11.2014
and agreed to abide by the agreement to sell dated 21.09.2013.
However, when the petitioner withdrew his suit as per
compromise, the respondents stepped back of the said
compromise. Such factual controversy cannot be decided
summarily without framing issues and recording evidence,
especially when the application filed by the petitioner for
setting aside the order dated 13.11.2014 has been adorned with
affidavits of the witnesses. It is the requirement of law that each
and every party should be provided with open field to prove his

stance by leading evidence, obviously, by adhering to the
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procedural law i.e. Qanun-e-Shahadat, 1984 and Code of Civil
Procedure, 1908, in civil nature cases, because it is desired by
Article 10-A of the Constitution of Islamic Republic of
Pakistan, 1973 that for determination of his civil rights and
obligations or in any criminal charge against him a person
shall be entitled to a fair trial and due process. Besides, in this
case, the doctrine of promissory estoppel also plays a
significant role, as after alleged out of Court settlement, the
parties cannot go aside and if anything such happened in
between the parties and the respondents have stepped back, the
petitioner can only prove the same by leading evidence. The
doctrine of promissory estoppel was discussed in the judgment

reported as Pakistan through Ministry of Finance Economic

Affairs _and another v. Fecto Belarus Tractors Limited (PLD
2002 Supreme Court 208), as under:-

23. It will be necessary to touch the true concept
of the realm of doctrine of promissory estoppel.
Before proceeding further this doctrine has been
variously called ‘promissory estoppel’ ‘requisite
estoppel’, ‘quasi estoppel’ and ‘new estoppel’. It is
a principle evolved by equity to avoid injustice and
though commonly named ‘promissory estoppel’, it
is neither in the realm of contract nor in the
estoppel. The true principle of promissory estoppel
seems to be that where one party has by his words
or conduct made to the other a clear and
unequivocal promise which is intended to create
legal relations or effect a legal relationship to
arise in the future, knowing or intending that it
would be acted upon by the other party to whom
the promise is made and it is in fact so acted upon
by the other party, the promise would be binding

on the party making it and he would not be entitled
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to go back upon it, if it would be inequitable to
allow him to do so having regard to the dealings
which have taken place between the parties and
this would be so irrespective of whether there is
any pre-existing relationship between the parties
or not. The doctrine of promissory estoppel need
not be inhibited by the same limitation as estoppel
in the strict sense of the term. It is an equitable
principle evolved by the Courts for doing justice
and there is no reasons why it should be given only
a limited application by way of defence. There is
no reasons in logic or principle why promissory
estoppel should also not be available as a cause of
action.’

The said doctrine was further reiterated by the Apex Court of

the country in judgment reported as Azra Riffat Rana v.

Secretary, Ministry of Housing and Works, Islamabad and
others (PLD 2008 Supreme Court 476).

5. In this view of the matter, when the petitioner is
knocked out of the arena on the basis of technicality, how will
he be able to establish that some promise was made by the
respondents in presence of the witnesses knowingly and
showed their intentions that they would act upon the same if the
petitioner withdrew the suit and when he performed his part of
such promise, the respondents took somersault, in this way they
(respondents) allegedly defrauded the petitioner by making him
believe that they would act upon their part of promise. In such
scenario, the learned Courts below while passing the impugned
order and judgment have failed to exercise vested jurisdiction
as per mandate of law, keeping in view the peculiar facts and
circumstances of the case in hand, the impugned order and

judgment are not upto the dexterity.
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6. The crux of the above discussion is that the
constitutional petition in hand succeeds, which is allowed
accordingly and the case is remanded to the learned trial Court
with a direction to decide the application under section 12(2) of
the Code of Civil Procedure, 1908 after framing issues and
recording evidence afresh on merits, which shall be deemed to
be pending before it. The adversaries are directed to appear

before the learned trial Court on 10.03.2022.

(Shahid Bilal Hassan)
Judge

M.A.Hassan

Approved for reporting.

Judge
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Lahore High Court

M/s Premium Developers v. Muhammad Tariq
Civil Revision No.74574 of 2019

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:
1) The agreement inter se the parties is a bilateral agreement.

11) Without calculation of the already sold units and received amount
the actual sale price cannot be determined. Trial Court while passing
the order should be sure whether the ordered amount is the balance
amount or not.

Facts of Case:

Through this civil revision, petitioner called in question the order of
learned trial court with the contention that the impugned order was
passed in favor of the respondent while respondent has not fulfilled
his part of bilateral agreement and even the arrangements made
subsequently between the parties.

Issues In Case:
1) What is bilateral agreement?

i1) How the court should determine the actual sale price and balance
amount?

Analysis of Issues of Case:

i) The agreement inter se the parties is a bilateral agreement and in a
bilateral agreement, participating parties promise each other that
they will perform or refrain from performing an act. This type of
contract is also known as a two-sides contract.

i1) The agreement to sell as a whole is to be considered and read;
without calculation of the already sold units and received amount
the actual sale price cannot be determined and the petitioner cannot
be directed to deposit the entire agreed sale price as the agreement
in question is bilateral in nature, binding the parties to perform their
parts step by step. Moreover, the trial Court while passing the order
should be sure whether the ordered amount is the balance amount or
not.
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JUDGMENT SHEET
IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT

Civil Revision No.74574 of 2019
M/s Premium Developers Versus Muhammad Tariq

UDGMENT

Petitioner (s): Mr. Shazib Masud & Mirza Nasar Ahmad,
Advocates

Respondent (s): Mian Muhammad Hussain Chotiya & Mr.
Adnan Naseer Chohan, Advocates

Date of hearing: 01.02.2022

SHAHID BIIAL HASSAN-]: Tersely, the respondent was

the exclusive owner in possession of a duly approved housing
scheme from the TMA, Ferozwala under the name and style of
M/s Lahore Garden & New Lahore Phase-1, Housing Scheme,
Situated in Mauza Chahar and Rana Bhatti, opposite
Government Primary School, Kot Noor Shah, Shahdara,
Sharagpur Road, Tehsil Ferozwala, District Sheikhupura with
total land measuring 1100 Kanals approximately inclusive of
developed, underdeveloped land alongwith immovable assets of
all sort of public utilities with standing construction. Allegedly,
the respondent agreed to sell the said property to the petitioner
in February, 2018 in presence of the witnesses against a total
consideration of Rs.940,000,000/- and in acknowledgment of
the said bargain the respondent received Rs.1,000,000/- as
earnest money from the petitioner through cheque
No.18854127, drawn on Meezan Bank, Zahoor Elahi Road,
Lahore and a formal agreement of sale was reduced into writing
on 01.03.2018 to the effect that the respondent was already
dealing in sale of plots of the suit property in the market,
therefore, the above said agreed sale consideration of the suit

property would include an approximate amount of
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Rs.405,300,000/- as remaining sale consideration of the already
sold residential and commercial units of the property by the
respondent, subject to its finalization upon providing of sale
records of the suit property, was due against their respective
purchasers for their respective purchase of different portions of
the residential and commercial units and recovery of the same
would be the liability and responsibility of the respondent,
hence, after its final determination would be excluded from the
agreed sale consideration of Rs.940,000,000/-, where-after the
said remaining amount would be the actual sale consideration
for the purpose of agreement to sell in question; that as per
agreed terms, the petitioner was bound to pay 1/4™ amount as
earnest money being first installment of the sale consideration
of the total agreed sale consideration after deduction of actual
recovery of respondent due against its already sold residential
and commercial units of the suit property upon providing of
sale records and that of the actual measurement of the
remaining available immovable assets of the suit property;
similarly upon finalization of the said calculation, the remaining
amount of sale consideration would be paid in twelve months
wherein initial six months would be the grace period where-
after, monthly installments be made by the petitioner to the
respondent but at any cost, the full and final payment of the
bargain would be made positively on or before March, 2019;
that it was agreed between the parties that whenever any agreed
payment of the sale consideration is made by the petitioner/
plaintiff, the respondent at his instance in acknowledgment of
receipt of the said part of sale consideration would be liable to
execute the transfer deed of the immovable assets of the suit
property in favour of the petitioner or any of his assignee or
nominee upon providing Fard Bai to the extent of received
amount at his cost and expense; that in furtherance of their

bargain, the respondent also provided his CNIC, copies of
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approval letters of the Scheme alongwith NOCs of various
authorities, revenue record and that of copies of his agreement
for the purchase of 32 acres of undeveloped land as being part
of the agreement as proof of his ownership of the suit property
and the petitioner got published this fact of purchase of suit
property in the daily newspaper for his sole satisfaction.
However, allegedly the respondent did not provide the records
of his already sold units of the suit property and amount of
actual recovery on lame excuses besides providing of Fard Bai
of the land to the extent of 1/4" earnest money of the bargain.
The respondent was approached time and again for the said
purpose but all in vain, rather it came to the knowledge of the
petitioner that the respondent malafidely negotiated further sale
of the suit property with some other person against an enhanced
price, so the respondent was contacted with a request to honour
his commitment but he refused to accede to the request of the
petitioner; therefore, the petitioner instituted suit for possession
through specific performance of agreement with mandatory and
permanent injunction.

After filing of the suit, the parties arrived at an interim
compromise arrangement and filed the same before the Court
through application under Order XXIII, Rule 3, Code of Civil
Procedure, 1908. Allegedly, the petitioner complied with the
terms of the said compromise and paid the initial amount fixed
under the said arrangement to the respondent but the respondent
failed to comply with clauses 1(d), (e) and (f) of the application
despite an order of the Court dated 08.06.2018. Again, the
parties entered into a negotiation and on 09.10.2018, the
respondent made a statement before the Court that he had
received another amount of Rs.90,000,000/- and the respondent
also agreed to transfer another area of 30 acres after receipt of
the said amount. However, despite passage of more than one

year, the respondent failed to do the needful, so the petitioner
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moved an application for enforcement of the said order against
the respondent. On 16.11.2019, after arguments on the said
application, the learned trial Court ordered the petitioner to pay
an amount of Rs.619,486,272/- which was agreed between the
parties as sale consideration within a period of one month.
Being aggrieved of the said order, the petitioner has filed the
instant revision petition.

2. Learned counsel for the petitioner has argued that
the impugned order is against law and facts of the case; that the
agreement to sell is not a simple agreement to sell of
immovable property, rather it places mutual obligations on the
parties, thus, the ratio of judgment reported as 2017 SCMR
2022 has wrongly been appreciated and applied in the case in
hand; that the respondent has not fulfilled his part of agreement
and even the arrangements made subsequently between the
parties but even then the learned trial Court passed the
impugned order; that the respondent has not handed over the
documents showing his ownership over the disputed property as
agreed by the parties; thus, the impugned order is not
sustainable in the eye of law and liable to be set aside by
allowing the revision petition in hand.

3. On the contrary, learned counsel for the respondent
while supporting the impugned order, has argued that the
petitioner has not fulfilled his part of agreement as well as
arrangements made in the shape of compromise subsequently;
therefore, the learned trial Court has rightly passed the
impugned order giving an opportunity to the petitioner to show

his bona fide and willingness to purchase the property in

dispute.
4. Heard.
5. Terms and conditions No.l to 8 of the alleged

agreement to sell are essential for determination of the fact that

the same falls in what type of the agreement/contract, which are
reproduced as under:-
1. That the total sale consideration for the sale and
purchase of the scheme alongwith standing

construction and other attached lying articles,
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movables & immovable of all sort, detailed in the
annexed  schedule-1 subject to the actual
measurement of the immovable land inclusive of
raised construction thereupon, residential &
commercial, against agreed rates being detailed in
the annexed  schedule-I, is agreed at
Rs.940,000,000/-.

That the above said agreed sale consideration of
the Scheme does include an approximate amount
of  Rs.405,300,000/- as remaining sale
consideration/installments of the already sold
residential & commercial units of the Scheme by
the Seller (subject to finalization upon providence
of sales record of the Scheme) due against their
respective purchasers for the purchase of different
portions of residential or commercial units of the
Scheme, recovery of which will be the sole liability
and responsibility of the Seller, therefore, the said
amount after final determination will be excluded
from the agreed sale consideration of
Rs.940,000,000/-. Hence, after its execution, the
total payable sale consideration of the bargain will
be the actual sale consideration of this agreement

of sale.

That as the above deducted amount is being made
from the entire sold Scheme, therefore, upon
execution of this agreement of sale, the proprietary
rights of the sold units of the Scheme shall be
transferred to the Purchaser, who will be
responsible to transfer the ownership of the said
sold units in favour of their respective buyers after
receipt of outstanding dues from them subject to
the final planning of development work by the
purchaser. The Purchaser shall be liable to
transfer/register the units in the names of
respective buyers upon the request of Seller. If the
respective buyer fails to make payment to Seller

and Seller cancels the unit for the respective
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buyer, Seller shall be responsible to pay any
amount due to respective buyer, and such
cancelled unit shall be added in the land sold to
Purchaser for rate per marla agreed in this
agreement.

That the target date of the completion of the
bargain is agreed upon 12 months from the date of
signing of this agreement of sale i.e. March I
2019 with specific agreed mode of payment. Any
records of income tax and sales tax upto 01 March
2018 shall be handed over to the Purchaser within
three (3) months from the date of payment of 25%
as first installment.

That under the greed terms of the payment of the

sale consideration , the purchaser shall pay a sum

of 25% of the total agreed sale consideration after

deduction of actual recovery of the Seller as being

remaining sale amount of his already sold

residential & commercial units of the Scheme upon

providence of sales record and that of the actual

measurement of the remaining available

immovable assets of the Scheme as earnest money

as being first installment of the sale consideration

whereas upon finalization of the above calculation,

the remaining amount of sale consideration will be

paid in twelve months wherein initial six months

will be the grace period whereafter monthly

payments be made by the purchaser to the Seller

but the final payment of the bargain be made

positively on or before 01 March 2019. It is

clarified that remaining sale price of 75% shall be

paid in six equal installments starting from six

months after the date of agreement with last

payment till 01 March 20109.

That it has been agreed between the parties that

prior to the receipt of payment of last installment

of the remaining sale consideration, the Seller will

be responsible to provide at his cost and expense
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not only the fresh Fard Bai(s) of the

entire/remaining sold land of the Scheme for the

completion of transfer of the proprietary rights of

ownership of any of the remaining sold land of the

scheme, but will also provide the transfer letters of

the movable assets of the articles for the transfer

of their ownership in the name of the purchaser at

his cost and expense.

That further it has been agreed upon between the
parties that whenever any agreed payment of the
sale consideration has been made by the
purchaser, the Seller at his instance in
acknowledge of the receipt of said part of the sale
consideration, will be liable to execute the transfer
deed of the immovable assets of the scheme to the
proportionate of the received amount of part of
sale consideration in favour of purchaser or any of
his assignee or nominee upon providence of Fard
Bai to the extent of the received amount.

That as per agreed terms of the bargain, at the
time of signing of this agreement, the seller
acknowledges the receipt of already paid amount
of token earnest money of Rs.1,000,000/- through
cheque No.3-18854127 dated 10 February 2018,
in the presence of witnesses whereas the remaining
amount of 1" installment of 25% of the agreed sale
consideration will be paid by the Purchaser to the

Seller after finalization of actual recovery of the

Seller as being remaining sale amount of the

already sold residential & commercial units of the

Scheme upon providence of sales record alongwith

and that of actual measurement of the remaining

available immovable assets of the Scheme. The

possession of the scheme shall be considered

handed over after the payment of 1" installment of

25% of the actual calculated sale price for smooth

business operations of the purchaser.’ (underline for

emphasis)
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The above terms and conditions as well as others go to divulge
that the agreement inter se the parties is a bilateral agreement
and in a bilateral agreement, participating parties promise each
other that they will perform or refrain from performing an act. It
is clear from the above terms and conditions especially
condition No.8 that the remaining amount of 1* installment of
25% of the agreed sale consideration will be paid by the
Purchaser to the Seller after finalization of actual recovery of
the Seller as being remaining sale amount of the already sold
residential & commercial units of the Scheme upon providence
of sales record alongwith and that of actual measurement of the
remaining available immovable assets of the Scheme; however,
there is nothing on record to suggest that the respondent
fulfilled his part of the agreement in this regard by providing
detail of already sold units, residential and commercial, by
providing sale records as well as actual measurement of the
remaining available immovable assets of the scheme. This
Court while dealing with such a matter in ljaz Ahmad Chaudhry
v. Learned Civil Judge and others (2020 CLC 291-Lahore),

which has been presented and relied upon by both the sides, has

already held:-
‘6. Here, in this case, the perusal of Property
Sale Agreement/Settlement Agreement goes to
evince that it is bilateral agreement/contract/
settlement agreement and in a bilateral contract,
participating parties promise each other that they
will perform or refrain from performing an act.
This type of contract is also known as a two-sides
contract, as stated above; thus, when the petitioner
has already performed his first part of agreement,
it is the respondents who have to perform their
part as agreed between them and the petitioner
and when they refused to perform their part of
agreement/settlement  agreement,  this  thing
prompted the petitioner to approach the Court so
as to force them to perform their part. Thus, in this
eventuality, the petitioner cannot be forced to
deposit the whole sale consideration, especially

when the agreement is bilateral as well as under
26| Page



certain terms and conditions and both the parties
have to perform their parts step by step. As such,
the case law relied upon by the learned trial Court

reported as Hamood Mehmood v. Mst. Shabana
Ishaque and others (2017 SCMR 2022) does not

attract and is not applicable to the facts of the case

in hand being on different premises.’
6. In the present case, in agreement to sell in
question, it has not been agreed that the entire sale
consideration will be paid in lump-sum rather it has been
agreed that the respondent will be liable to transfer deed of the
immovable assets of the scheme to the proportionate of the
received amount of part of sale consideration in favour of
purchaser or any of his assignee or nominee upon providence of
Fard Bai to the extent of the received amount. Meaning thereby
it 1s a commercial type bilateral agreement in between the
parties. The agreement to sell as a whole is to be considered and
read; however, the learned trial Court has failed to dilate upon
the said issue by construing law on the subject in a judicious
manner and without appreciating the ratio of judgment reported
as Hamood Mehmood v. Mst. Shabana Ishaque and others
(2017 SCMR 2022) has passed the impugned order regarding

deposit of the remaining sale consideration, because in the said
case the vendee/plaintiff despite decree had failed to deposit the
balance sale price and even the same is a leave refusing order
and cannot be held to be an enunciation of law by the Apex
Court of country, having binding effect as per Article 189 of the
Constitution of Islamic Republic of Pakistan, 1973, because in
number of judgments the Hon’ble Supreme Court has held that
an order granting and/or refusing leave is not a judgment which
decides a question of law and therefore, it should not be
followed necessarily and imperatively as has been held in
Muhammad Asif Awan v. Dawood Khan and others (2021
SCMR 1270).

7. Pursuant to the above, without calculation of the
already sold units and received amount there-against the actual
sale price cannot be determined and the petitioner cannot be

directed to deposit the entire agreed sale price as the agreement
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in question is bilateral in nature, binding the parties to perform
their parts step by step. Moreover, the learned trial Court while
passing the impugned order dated 16.11.2019 was not sure
whether the ordered amount is the balance amount or not as is
evident from the last paragraph, which reads:-
‘Before parting the order, it would be pertinent to
mention that the amount herein above has been
calculated while making an assessment in the
peculiar circumstances and shall be adjustable at
the time of final adjudication.’
8. In view of the above, the impugned order being not
sustainable in the eye of law cannot be allowed to hold field;
the same is, resultantly, set aside by accepting the revision

petition in hand. No order as to the costs.

(Shahid Bilal Hassan)
Judge

Announced in open Court on 11.03.2022.

Judge

Approved for reporting.

Judge

M A. Hassan
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Lahore High Court

Sheikh Muhammad Tariq v. M/s Premium Developers
Civil Revision N0.49091 of 2021

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:
A Court i1s not precluded from getting its order executed
when any ‘executable order’ is passed.

Facts of Case:

Through this revision petition, the petitioner assailed the
order of executing court, whereby, the petitioner was
directed to get transfer the land in response to amount
received.

Issues In Case:
Whether a Court is precluded from getting its order executed
when any ‘executable order’ is passed?

Analysis of Issues of Case:

No doubt, a Court 1s not precluded from getting its order
executed when any ‘executable order’ i1s passed while
adhering to the provisions of section 36 of the Code of Civil
Procedure, 1908, which provides that the provisions of this
Code relating to the execution of decrees shall, so far as they
are applicable, be deemed to apply to the execution of
orders.
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Civil Revision No.49091 of 2021
Sheikh Muhammad Tariq Versus M/s Premium Developers

UDGMENT

Petitioner (s): Mian Muhammad Hussain Chotiya & Mr.
Adnan Naseer Chohan, Advocates

Respondent (s):  Mr. Shazib Masud & Mirza Nasar Ahmad,
Advocates

Date of hearing: 01.02.2022

SHAHID BIIAL HASSAN-]: Tersely, the petitioner was

the exclusive owner in possession of a duly approved housing
scheme from the TMA, Ferozwala under the name and style of
Lahore Garden Housing Scheme, situated at Jaranwala Road,
Tehsil Ferozwala, District Sheikhupura who entered into an
agreement to sell in respect of his some developed and
undeveloped land of the above said scheme with the respondent
on 01.03.2018 for a consideration of Rs.94 crore; that according

to the terms and conditions of the above said agreement the

respondent was bound to pay 1/4™ amount of total consideration
amount and remaining amount was to be paid in 6 equal
installments till performance date i.e. 01.03.2019. However, the
respondent instituted a suit for possession through specific
performance of agreement to sell. On 27.03.2018, the learned
trial Court ordered the respondent to deposit the remaining
amount of consideration in the Court but the respondent failed
to honour the direction and did not deposit the amount in the
Court. On 08.06.2018, the respondent/plaintiff filed an
application under Order XXIII, Rule 3, Code of Civil
Procedure, 1908 apprising the Court that both the parties had

arrived at a compromise out of Court and prayed that the suit
may be decided in terms of compromise and on the same day
learned counsel for the respondent got recorded his statement
before the Court for vacation of stay to the extent of 15 acres 12
marlas land belonging to the petitioner, which was vacated and
the respondent paid 5% amount Rs.37,920,330/- of the total

sale consideration under clause (b) of the compromise for the
purpose mentioned in clause (d) to satisfy the claim of creditors

of the petitioner, who had already filed litigation against him
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(petitioner) as well as against the sold scheme; thus, allegedly
the said amount was not price of 15 acres 12 marlas land. On
09.0.2018, the respondent paid amount to the extent of
Rs.90,000,000/- to the petitioner under clause (e) of the
compromise which was part payment of 1/4™ earnest money as
the respondent was bound to pay 1/4™ amount of the total sale
consideration within 50 days but after making this part
payment, the respondent started to linger on the matter and did
not reach even at the figure of 1/4™ earnest money that is why
the compromise could not be finalized and this amount was also
not the sale price of 30 acres of land but it was part payment of
1/4™ earnest money; moreover, purportedly this 30 acres land
was not part of the agreement and was not transferable in the
name of the respondent. On 09.10.2018, allegedly the stay order
was vacated on the statement of the learned counsel for the
respondent because the 30 acres land was not part of the
compromise. It has been submitted that the respondent did not
comply with the compromise as he did not pay the remaining
amount under terms of compromise.

The petitioner instituted a suit for cancellation of
documents on 03.05.2019 wherein status quo order was passed
on 14.05.2019.

After failure of compromise, the learned trial Court
passed detailed order on 16.11.2019 directing the respondent
for deposit of the remaining amount of Rs.619,486,272/ out of
the Rs.758,406,602/- deducting already paid amount
Rs.128,920,330/-  after determination of actual sale
consideration subject to adjustment at the time of final
adjudication of the case. However, the respondent instead of
complying with the said order, challenged the same by filing
C.R.No.74574 of 2019 before his Court and got suspended
operation of the above said order on 09.12.2019 which is still
intact and revision petition is pending before this Court.
However, the respondent, in the meanwhile, filed an execution
petition on the basis of orders dated 08.06.2018 and 09.10.2018
for transferring 30 acres of land and the learned Executing
Court vide impugned order dated 26.07.2021 directed the

present petitioner to get transferred land measuring 30 acres in
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response to the received amount of Rs.9-crores vide pay order

No0.0208-4533054 dated 20.08.20218, on 09.10.2018. Being

aggrieved of the said order, the petitioner has filed the instant

revision petition.

2. Heard.

3. Order dated 09.10.2018, execution of which has

been sought by the respondent reads:-
Today the case is fixed for submission of written
statement on behalf of the defendant. However, at
the very outset learned counsel for the defendant
has stated at bar that compromise has been
effected inter-se the parties to the extent of whole
property. However, presently an amount of
Rs.9,00,00,000/- has been received by the
defendant vid pay order No.0208-4533054 dated
20.08.2018, hence, if the stay order may be
vacated to the extent of 30-acres land they shall
have no objection. Learned counsel for the plaintiff
has frankly conceded the contention on behalf of
the defendant. Both the learned counsel for the
parties have acknowledged the earlier recorded
statement vide order dated 08.06.2018 in
furtherance of compromise deed Mark-C.
Signatures of learned counsel for the parties as
well as signature of defendant are obtained on the
margin of order sheet as token of correctness. In
furtherance thereof the stay order to the extent of
30-acres land is hereby vacated. As per request to
come up for making an efforts for remaining
compromise and for submission of  written
statement on behalf of the defendant for
15.11.2018.”

Now, the alleged compromise, mutually reached at, between the

parties is necessary to be considered, which has been submitted

before the learned trial Court in the form of application under

Order XXIII, Rule 3 read with section 151 CPC for recording

of compromise, which reads:-

‘a) That at the time of execution of questioned
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b)

d)

agreement of sale, the approximate agreed
available land under sale transaction was
1100 Kanals which has now been roughly
calculated as 1284 Kanals (subject to final
measurement), due to which the agreed sale
consideration amount of the sale transaction
after deduction of approximate arrears of
Rs.405,300,000/- of the already sold units of
the scheme (subject to finalization upon
providence of actual sales record) has now
comes to Rs.75,84,066,02 instead of
Rs.54,00,000,00/-.

That it has been agreed between the parties
that the defendant is ready to handover the
possession of the entire sold scheme of their
agreement of sale to the plaintiff subject to
payment of an amount of 5% of the total sale
consideration which as per new roughly
calculation of the land of the scheme comes
to Rs.3,79,20,330/- , receipt of which the
defendant hereby acknowledges in presence
of  this Hon’ble Court through
P.O.No0.4213840 dated 05.06.18.

That it has further been agreed between the
parties that upon receipt of above 5% of the
actual sale consideration by the defendant,
the defendant besides handing over
possession of entire assets of the scheme to
the plaintiff, will also transfer his ownership
of his already sold units in the scheme to the
extent of 15 Acre in favour of the plaintiff.

That as the defendant is receiving the above
amount of 5% from the plaintiff to satisfy the
claims of his creditors who had already filed
litigation against him as well as against the
sold scheme, therefore, it has been agreed
upon that both the parties will jointly make
efforts to satisfy all the said claims and
pending litigation within 50 days from the
date of receipt of above amount of 5% by the
defendant out of total sale consideration.

That upon satisfaction of all the claims and
pending litigation in respect of the sold
scheme  subject to finalization upon
providence of actual sales record of the
scheme and that of providence of actual
measurement of the land of the scheme
within the above agreed period of 50 days,
the plaintiff will be liable to pay the agreed
Y4 of the actual sale consideration to the
defendant who upon receipt of said earnest
amount will be liable to get transfer his
ownership to the extent of received earnest
amount in the sold scheme in favour of the
plaintiff whereafter the rest of the agreement
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of sale will be proceeded as per its agreed
terms till satisfaction of the same.

d) That in case despite lapse of above agreed
period 50 days, the parties fail to satisfy the
pending claims or that of the said any
pending litigation due to any reasons, then
in such eventuality the said liability ,with the
consent of the defendant, will be satisfied by
the plaintiff and any such payment made by
him will be adjusted towards the remaining
sale consideration of the scheme and
thereafter the rest of the agreement to sale
will be proceeded as per its agreed terms till
satisfaction of the same. Besides the above,
any other pending litigation, if any, will now
be the liability of the plaintiff who will
manage the same of its own at the cost and
expense (inclusive of professional fee of
lawyer, court fees and other litigation
expenses) of the defendant and in case of
non-payment of the same by the defendant,
any payment if be made there under by the
plaintiff for the satisfaction said litigation,
will again be adjusted towards the
remaining sale consideration of the scheme.

g) That again in case of any dispute in the
matter with regard to the above settlement,
the same in terms of the original agreed
terms of the agreement of sale, be referred
to the committee of arbitrators for amicable
resolution thereof.’

4+, Perusal of the above said order dated 09.10.2018
divulges that the same was passed only for vacation of stay
order to the extent of 30-Acres land and not more than this;
there is no mention in the said order that the said 30-Acres land
will be transferred in the name of the respondent/plaintiff in
pursuance of amount of Rs.90,000,000/- in terms of
compromise Mark-C and even, upon bare perusal, the
compromise Mark-C does not find mentioned the above said
fact, rather in clause (e) of the said compromise Mark-C, it has
been agreed that upon satisfaction of all the claims and pending
litigation in respect of the sold scheme subject to finalization
upon providence of actual sales record of the scheme and that
of providence of actual measurement of the land of the scheme
within the above agreed period of 50 days, the plaintiff will be
liable to pay the agreed 1/4 of the actual sale consideration to

the defendant who upon receipt of the said earnest amount will
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be liable to transfer his ownership to the extent of received
earnest amount in the sold scheme in favour of the plaintiff
whereafter the rest of the agreement of sale will be proceeded
as per its agreed terms till satisfaction of the same. If we
calculate the agreed sale price after deduction of
Rs.405,300,000/- of the already sold units of the scheme
(subject to finalization upon providence of actual sales record)
the same comes to Rs.758,406,602/-, so as per term (e) of the
compromise Mark-C, the respondent/plaintiff was bound to pay
1/4 of the agreed amount, whereas the respondent/plaintiff has
paid Rs.90,000,000/-, which in no way is 1/4 of the agreed
amount. Moreover, the orders sought to be executed by filing
execution petition before the learned trial Court as per section
36 of the Code of Civil Procedure, 1908, are not executable,
because no such order, as stated above, has been passed by the
learned trial Court, rather the said orders are only to the extent
of vacation of the stay order with regards to certain patches of
land.
5. No doubt, a Court is not precluded from getting its
order executed when any ‘executable order’ is passed while
adhering to the provisions of section 36 of the Code of Civil
Procedure, 1908, which provides that the provisions of this
Code relating to the execution of decrees shall, so far as they
are applicable, be deemed to apply to the execution of orders;
however, here in this case no such order is in field. Beside
others, certain instances of executable orders in terms of section
36 of the Code, 1908 are given below:-

1. Ad-interim order regarding status quo.

2. An order disposing of suit in terms of

compromise.

3. Undertaking given by a party in Court of law.

4. Order of Service Tribunal.

5. Order with regards to temporary and mandatory

injunction.
6. Order for delivery of joint possession
7. A payment order under section 186, Companies

Act.
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8. Order passed by a tribunal.
9. Order for restitution of possession ante in some
cases.

Moreover, in a judgment reported as Bakhtawar etc. v. Amin

etc. (1980 SCMR 89), the Apex Court of the country while

defining ‘order’ with reference to section 2(14) of the Code of
Civil Procedure, 1908 has invariably held that:-
‘9. At this place reference may be made to
section 2(14) of the C.P.C. which defines an
‘order’ and states that ‘order’ means the formal
expression of any decision of a civil Court which is
not a decree”. As a general rule an order by a
Court of law is founded on objective consideration
and as such is a judicial order which contains
discussion of the question in issue and the reasons
which prevailed with the Court to pass it.’
6. However, as stated above, in the orders, sought to
be executed by filing an independent execution petition, which
otherwise was not necessary, because the Court, if considers
that the order passed by it is executable, it can get the same
enforced/ executed at his own without formal filing of an
execution petition as per provisions enunciated in the Code of
Civil Procedure, 1908 in this regard, no such dilation was made
and the said orders are not founded on objective consideration,
rather the same are nothing but have been passed germane to
vacation of stay, as has been referred in start of observations of
the instant judgment. Even the order dated 08.06.2018 has also
been passed with regards to vacation of stay to the extent of 15-
Acres 12-Marlas land.
7. Keeping in view the above discussion, it is
observed that the learned Executing Court ought to have firstly
decided the question of maintainability of the execution petition

and then to have proceeded to pass any further order, which
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exercise has been avoided by it. Thus, the learned executing
Court has committed material illegality and irregularity as well
as has failed to exercise vested jurisdiction as per mandate of
law on the subject. As such, the impugned order dated
26.07.2021 cannot be allowed to hold field, which is hereby set
aside by allowing the revision petition in hand.

8. Before parting with this judgment, as this Court
has held that the orders sought to be executed by filing
execution petition are not executable, the execution petition
filed by the respondent being not maintainable stands dismissed

as well. No order as to the costs.

(Shahid Bilal Hassan)
Judge

Announced in open Court on 11.03.2022.

Judge

Approved for reporting.

Judge

M A. Hassan
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Lahore High Court

Mst. Badami and others v. Mst. Budhee and others
R.S.A. No.141 of 1987

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:

1) An adverse presumption arises against a witness that had
he appeared in the witness box, he would not have supported
the stance of the appellants.

i1) The deposition of witness cannot be considered and
appreciated who disassociated the proceedings and did not
face the cross examination.

ii1) A presumption is attached to certified copies of foreign
judicial records if certified in prescribed manner.

Facts of Case:

The appellant filed suit for possession which was dismissed
and first appeal was also dismissed. The appellant preferred
RSA and this court remanded the matter to first appellate
court for recording of additional and rebuttal evidence then
to decide the matter. The respondent approached the
Hon’ble Supreme Court where this court was directed to
decide the RSA in light of judgment of Supreme Court. This
court set aside judgments of learned courts below. The
respondents challenged the judgment & decree of this court
before Supreme Court and case was remanded again to this
court with observations. This court remitted the matter to
learned senior civil judge for purpose of recoding of
evidence by keeping appeal pending here. After recording of
rebuttal evidence, the learned senior civil judge transmitted
the proceedings to this court.

Issues In Case:
1) Whether adverse presumption arises against party for-non
production of important witness?

11) Whether the deposition of witness can be considered and
appreciated if he disassociated the proceedings and did not
face the cross examination?
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i11) Whether a presumption is attached to certified copies of
foreign judicial records?

Analysis of Issues of Case:

1) The pedigree tables were got issued from the concerned
authorities in India in the year 1985 as the same was in
Indian language, so it was got translated by the said Abdul
Rehman; meaning thereby the said person namely Abdul
Rehman was an important witness so as to substantiate the
stance of the appellants but he was not produced in the
witness box, for the reasons best known to them, so adverse
presumption arises against the appellant in view of Article
129(g) of the Qanun-e-Shahadat, 1984 that had he appeared
in the witness box, he would not have supported the stance
of the appellants.

i1) The deposition of a witness cannot be considered and
appreciated who disassociated the proceedings and did not
face the cross examination...

1) Article 96, Qanun-eShahadat, 1984 deals with
presumption as to certified copies of foreign judicial records.
It states that the Court may presumed that any document
purporting to be a certified copy of any judicial record of
any country not forming part of Pakistan is genuine and
accurate, if the document purports to be certified in any
manner which is certified by any representative of the
Federal Government in or for such country to be the manner
commonly in use in that country for the certification of
copies of judicial records.
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UDGMENT

Date of hearing: 22.02.2022

Appellant (s): M/s Chaudhry Igbal Ahmad Khan, Zeeshan
Munawar and Jamil Asif, Advocates

Respondent (s): M/s Muhammad Atif Amin, Chaudhry
Rizwan  Sarwar and Avyaz  Munawar,
Advocates

SHAHID BIIAL HASSAN-]: Succinctly, on 27.11.1979,

the present appellants instituted a suit for possession against the
respondents with the assertion that suit land, mentioned in Para
No.1 of the plaint, was transferred to one Malooka son of
Dalmeer, who died issueless in the year 1969. Inheritance
mutation No.469 was attested on 29.06.1971 in favour of his
widow namely Mst. Budhi/respondent No.l; the said mutation
was stated to be illegal as the appellants and respondents No.2
& 3 were stated to be collaterals of the said Malooka and
entitled to the residue after settling the share of the said widow.
A pedigree table was drawn in Para No.2 of the plaint. The
mutation was stated to have been taken up and decided in the
absence and without notice to the said collaterals; hence, a
declaratory decree with possession was sought for.
2. The suit was only contested by the respondent
No.1 who admitted that Malooka was the last male owner of the
suit land and that he died issueless in the year 1969; however, it
was pleaded that the respondent No.1 being the widow was the
only legal heir and as such was entitled to the entire estate. It
was denied that the appellants and other respondents were the
collaterals of the said Malooka; moreover, the pedigree table
was denied.
The divergence in pleadings of the parties was summed
up into issues as follows:-
1. Whether the present suit is not maintainable in its
present form? OPD
2. Whether the suit is not competent? OPD
3. Whether Civil Court had no jurisdiction to try this
suit? OPD
4. Whether the suit is not properly valued. If so, its
effect? OPD
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5. Whether plaintiffs are estopped to file the suit? OPD
6. Whether  Mutation No.469  dated 29.06.1971
sanctioned by AC-Il Lahore is void, inoperative,
illegal. If so, to what effect? OPD
7. Whether suit is within limitation? OPP
8. Relief.
Evidence of the parties was recorded and on conclusion, the
learned trial Court vide judgment and decree dated 18.02.1983
dismissed suit of the appellants. The first appeal preferred by
the appellants was dismissed on 05.12.1985. It is pertinent to
note here that during pendency of the appeal before the first
appellate Court, the appellants filed an application seeking
permission to produce additional evidence but the same was
dismissed for the reasons rendered in the said judgment. The
appellants being aggrieved preferred R.S.A. in question and on
06.07.2001 this Court set aside the judgment and decree dated
05.12.1985 ibid and ordered to remand the case to the first
appellate Court with direction:-
‘Learned first appellate court shall then proceed to
take the document accompanying the application
for evidence subject to any objection to be raised
by the respondent-party and thereafter provide an
opportunity to the respondent party to lead
evidence in rebuttal and then to decide the matter
taking the entire evidence on record in
consideration.’
3. The respondents being  dissatisfied  filed
C.P.N0.2435-L/01 before the Hon’ble Supreme Court of
Pakistan, which was converted into an appeal and allowed on
23.11.2001 and R.S.A. was directed to be decided by this Court
in the light of the said judgment dated 23.11.2001. On
12.02.2007, this Court again heard the appeal and allowed the
same while announcing the judgment on 01.03.2007 whereby
set aside the impugned judgments and decrees passed by the
learned Courts below, consequent whereof the suit filed by the
appellants was decreed as prayed for.
4. The respondents feeling aggrieved of the said
judgment and decree agitated the matter before the Apex Court
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of the country through Civil Appeal No.1071 of 2007, which
was accepted on 27.02.2014 and case was remanded again to
this Court with the following observation:-
2. After hearing the learned counsel for the
appellants and the respondents we noted that the
High Court had examined and given effect to the
pedigree-table without the same being formally
introduced in evidence through a witness. The
learned counsel for the parties agreed to the
remand of the case to the High Court so that the
said document may be duly exhibited in evidence
through a witness, with an opportunity to the
appellants to cross examine the witness. The
learned counsel for the respondents, however,
submitted that since the respondents have been
deprived of their share in property for the last 40
years the appeal be decided by the High Court
expeditiously.
3. Thus the appeal is allowed. The impugned
judgment and decree are set aside and Regular
Second Appeal No.141 of 1987shall be deemed to
be pending; the same be decided by the High
Court within a period of three months in the light
of above direction.’
5. After remand, on 09.09.2015, in view of the
provisions of Order XLI Rule 28 CPC, the matter was remitted
to the learned Senior Civil Judge, Lahore by keeping this appeal
pending here for a sole purpose to provide the parties an
opportunity to bring on record the said document in accordance
with the law through a witness if still it is required and to cross-
examine the said witness by the other side. It was further
observed that if the party, who had earlier brought on record
such document, does not want to enter into such exercise, the
statement of some competent person to that effect be recorded.
This exercise was ordered to be completed within sixty days
from the appearance of the parties before the learned Senior
Civil Judge, Lahore, who (the parties) were directed to appear
before the said court on 21.09.2015. In pursuance thereof, the
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learned Senior Civil Judge, Lahore recorded additional
evidence led by the appellants and forwarded the proceedings to
this Court on 21.04.2016. On 19.02.2018, learned counsel for
the respondents/defendants submitted that his clients have a
right to lead rebuttal evidence against the additional evidence,
which has already been recorded. Thus, in view of the said
submission, this Court ordered:-
‘In view of the above development, the office will
refer the relevant record immediately to the
learned Senior Civil Judge (Judicial), Lahore, who
will  record  rebuttal  evidence of  the
respondents/defendants on 14.03.2018 and if on
account of any unavoidable circumstance, the
evidence could not be completed/recorded, then
the case would be adjourned to 21.03.2018 when
no further opportunity would be provided to them.
It is, however, clarified that if the learned
Presiding Officer is found to be on leave on the
said dates, in that eventuality, such proceedings
will be completed on the very next day of his
availability. The parties are directed to appear
before the learned Senior Civil Judge (Judicial),
Lahore on 14.03.2018, who after completion of
proceedings will remit the file to this Court before
the next date of hearing. Adjourned to
04.04.2018.°
After recording evidence in rebuttal i.e. evidence of D.W.6, the
learned Senior Civil Judge (Judicial), Lahore transmitted the
proceedings, which have been made part of the file.
6. Heard.
7. It is stance of the appellants that inheritance
mutation No.469 attested on 29.06.1971 in favour of widow of
Malooka namely Mst. Budhi/respondent No.1 is illegal as the
appellants and respondents No.2 & 3 are collaterals of the said
Malooka and are entitled to the residue after settling the share
of the said widow; however at trial stage and before the learned
appellate Court they could not substantiate their stance by

leading cogent and confidence inspiring evidence because the
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pedigree table produced by them was not establishing their
relationship to the propositus making them residuary.

However, after remand by the Apex Court, the pedigree
tables sought to be produced as additional evidence was
brought on record as Ex.P8, Ex.P9 and Ex.P10 through
statements of witnesses P.W.1 and P.W.2 in the shape of
affidavits (Ex.P7 and Ex.P11) and P.W.2 was cross examined
whereas the P.W.1 namely Muhammad Rafique did not appear
before the Court concerned for facing the cross examination
after recording his examination in chief on 12.03.2016. In
rebuttal, the statement of D.W.6 was recorded by the
respondents. It has emerged on record, during cross
examination on P.W.2, recorded after remand from the Apex
Court of the country, that the pedigree tables were got issued
from the concerned authorities in India in the year 1985 through
brother of Muhammad Rafique namely Abdul Rehman and as
the same was in Indian language, so it was got translated by the
said Abdul Rehman; meaning thereby the said person namely
Abdul Rehman was an important witness so as to substantiate
the stance of the appellants but he was not produced in the
witness box, for the reasons best known to them, so adverse
presumption arises against the appellant in view of Article
129(g) of the Qanun-e-Shahadat, 1984 that had he appeared in
the witness box, he would not have supported the stance of the
appellants. Even, the appellant did not produce the passport or
any other documentary evidence of said Abdul Rehman to show
and prove that he travelled from Pakistan to Indian from such
and such date in the year 1985 despite the fact that allegedly he
travelled twice to India: firstly for obtaining pedigree tables and
secondly for getting the same translated. Moreover, P.W.2
namely Fazal Din is not party to the lis rather one Fajroo has
been arrayed and no exertion has been made by the said Fazal
Din that if his alias was Fajroo, he should have got the same
corrected/incorporated in the plaint as such.

The deposition of P.W.1 cannot be considered and
appreciated because he disassociated the proceedings and did
not face the cross examination. Furthermore, the pedigree tables

adduced by the appellants are different from one another,
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because pedigree table in plaint shows Malooka as single son of
Dalmeer, the pedigree table attached with the suit discloses
Jasmal as brother of Malooka besides Budhi as widow and the
pedigree table allegedly obtained from India through Abdul
Rehman, brother of Muhammad Rafique, shows four sons of
Dalmeer namely Malooka, Jasmal, Mazari and Ameer; thus, the
same cannot be relied upon, because it casts aspersions about
their authenticity especially when Abdul Rehman, who
purportedly went to India for obtaining pedigree table and its
translation was not produced in the witness box and even P.W.1
appeared before the trial Court deposed that he has no
knowledge of facts and circumstances of this case and
statement of P.W.2 before the learned trial Court also remained
the same.
8. In addition to the above, Article 96, Qanun-e-
Shahadat, 1984 deals with presumption as to certified copies of
foreign judicial records, which reads:-
‘Presumption as to certified copies of foreign
Jjudicial record.-(1) The Court may presumed that
any document purporting to be a certified copy of
any judicial record of any country not forming part
of Pakistan is genuine and accurate, if the
document purports to be certified in any manner
which is certified by any representative of the
Federal Government in or for such country to be
the manner commonly in use in that country for the
certification of copies of judicial records.
(2) An officer who, with respect to any territory or
place not forming part of Pakistan, is a Political
Agent therefore, as defined in section 3, Clause
(40, of the General Clauses Act, 1897 (X of 1897),
shall for the purposes of clause (1), be deemed to
be a representative of the Federal Government in
or for the country comprising that territory or
place.’
However, in the present case, the documents Ex.P8 and Ex.P9
are not of judicial record and even the same do not bear any

certificate as required under Article 89(5) of the Qanun-e-
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Shahadat, 1984, which provides:-
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(5) public document of any other class in a
foreign country, -- by the original, or by a copy
certified by the legal keeper thereof, with a
certificate under the seal of a notary public, or of a
Pakistan Consul or diplomatic agent, that the copy
is duly certified by the officer having the legal
custody of the original, and upon proof of the
character of the document according to the law of
the foreign country.’
In this view of the matter, the documents brought on record as
Ex.P8 and Ex.P9 cannot be said to have been duly obtained in
accordance with law and cannot be relied upon for decision of a
matter with regards to inheritance. In judgment reported as Haji
Sultan Ahmad through Leal Heirs v. Naeem Raza and 6 others
(1996 SCMR 1729), the Apex Court of the country held:-

5. From the above discussed legal position, it
is quite obvious that the concurrent finding
recorded by the Courts below cannot be interfered
with by the High Court while exercising
jurisdiction under section 100, C.P.C. how so
erroneous that finding may be, unless such finding
has been arrived at by the Courts below either by
misreading of evidence on record, by ignoring a
material piece of evidence on record or through
perverse appreciation of evidence.’

Moreover, in judgment reported as Ahmad and others v. Allah

Diwaya and others (1998 SCMR 386), it has categorically been

held that:-

2. In support of the above petition Mr. Shaukat
Ali Mehr, learned Advocate Supreme Court for the
petitioners, has contended that the Court below
have relied upon pedigree-table, Exh.P10 and
Exh.D4, without examining any witness in support

thereof to explain the same. To reinforce the above
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submission he has relied upon the case of
Muhammad Hussain and others v. Muhammad
Khan (1989 SCMR 1026) and the case of
Muhammad Naeem and others v. Ghulam
Muhammad and others (19945 SCMR 559), in
which been held that the contents of a pedigree-
table are to be proved and mere exhibition of the
same as a document is not sufficient.’

Further reliance in this regard is placed on Mst. Mangti v. Mst.

Noori and others (1995 CLC 210-Lahore).

0. Pursuant to the above, when the appellants have
failed to establish their relationship with Malooka, it has rightly
been concluded by the learned Courts below that they have no
locus standi. The question of making up deficiency of court fee,
while construing law on the subject, has also rightly been
adjudicated upon.

10. The crux of the discussion above is that the appeal
in hand, being meritless, fails and the same is hereby dismissed

with no order as to the costs.

(Shahid Bilal Hassan)
Judge

Announced in open Court on 21.03.2022.

Judge

Approved for reporting.

Judge

M.A.Hassan
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Lahore High Court

Mst. Sahib Khatoon alias Saban v. Muhammad Ramzan
(deceased) through L.Rs.

Civil Revision No.1167 of 2013

Mr. Justice Shahid Bilal Hassan
https://sys.lhc.gov.pk/appjudgments/2022LHC2726.pdf

Crux of Judgement:
1) The principle of acquiescence is attracted when a party allows
another party to remain in possession of the suit property.

i1) When a party fails to implead revenue officials as party then
alleged connivance of revenue officials cannot be proved.

Facts of Case:

The suit of the petitioner was decreed by the trial court and the said
decree was set aside by the appellate court while framing additional
1ssues, the case was remanded to the learned trial Court for decision
afresh after recording evidence of the parties on additional issues
and giving independent findings on reframed issues. After remand,
the petitioner did not produce additional evidence whereas the
respondent(s) produced additional oral as well as documentary
evidence. The learned trial Court again decreed the suit and the
learned appellate Court while accepting the appeal, set aside the
judgment and decree of the trial court which resulted in filing of the
instant revision petition.

Issues In Case:
1) When the principle of acquiescence is attracted?

i1))What are legal consequences when a party fails to implead
revenue officials as party?

Analysis of Issues of Case:

1) When a party allows another party to remain in possession of the
suit property thereby allowing him to deal with it as exclusive
owner and to develop it at his own expense over a period of time
while having the knowledge then the principle of acquiescence is
attracted.

i1) It is necessary for a party to implead revenue officials as party in

the suit if it has been alleged that fraud has been committed with

their connivance. In case, a party fails to implead and bring
evidence with regards to alleged connivance of revenue officials, it
fails to prove its case.
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UDGMENT SHEET
IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT
Civil Revision No.1167 of 2013
Mst. Sahib Khatoon alias Saban

Versus
Muhammad Ramzan (deceased) through L.Rs.

UDGMENT

Date of hearing: 29.03.2022

Petitioner (s): Rana Muhammad Hayat, Advocate

Respondent (s): Nemo

SHAHID BIIAL HASSAN-]: Perusal of order

sheet reflects that in the instant revision petition pre-admission
notice was ordered to be issued to the respondents on
02.05.2013. The respondents were represented by Mr.
Muhammad Ishfaq Mughal, Advocate who submitted his power
of attorney under Diary No.1018 dated 30.05.2013; however,
despite fixation of case on 13.02.2015, 11.04.2017, 14.06.2021,

30.06.2021, 09.11.2021 and 19.01.2022 as well as today, none
has entered appearance on behalf of the respondents, which
shows their lack of interest in pursuing their case; thus, the
instant revision petition is going to be decided after hearing
learned counsel for the petitioner and going through the record.

2. Brief facts, giving rise to the instant revision

petition, are as such that the petitioner instituted a suit for
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declaration and permanent injunction challenging the vires of
registered sale deed No0.300-1 dated 03.04.1986 germane to
land measuring 36-Kanals 9-Marlas situated at Mauza Chanda,
Tehsil Shaiwal District Sargodha, by maintaining that the said
sale deed was executed on the basis of fraud and the same is
fictitious, having no effect upon the rights of the petitioner. It
was further asserted that respondent(s)/defendant(s)
Muhammad Ramzan (deceased) in connivance with the
officials of Sub-Registrar got executed and registered the said
document; that in fact the respondent(s)/defendant(s) was tenant
and was paying share of produce; that when the defendant(s)
started selling the trees, the petitioner tried to stop him and in
response he disclosed the factum of alleged registered sale deed
and mutation by stating that the petitioner has no concern
whatsoever with the suit property; hence, the suit.

The suit was contested by the respondent(s)/defendant(s)
while submitting written statement and raised factual as well as
legal objections.

Out of divergent pleadings of the parties, the learned trial
Court framed as many as (9) issues including “Relief”. Both the
parties adduced their evidence in pro and contra. The learned
trial Court vide judgment and decree dated 12.01.2007 decreed
the suit. An appeal was preferred which was accepted vide
judgment dated 04.09.2008, the said decree was set aside and
while framing additional issues, the case was remanded to the

learned trial Court for decision afresh after recording evidence
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of the parties on additional issues and giving independent
findings on issues No.3 to 8. After remand, the petitioner/
plaintiff did not produce additional evidence whereas the
respondent(s)/defendant(s) produced D.W.3, D.W.4 and D.W.5
as well as submitted documentary evidence Ex.D2 to Ex.D10
and Mark-A. The learned trial Court, on conclusion, after
hearing arguments decreed the suit in favour of the petitioner
vide judgment and decree dated 27.09.2011. The respondent(s)/
defendant(s) being aggrieved preferred an appeal and the
learned appellate Court vide impugned judgment and decree
dated 02.02.2013 accepted the appeal, set aside the above said
judgment and decree and consequently dismissed suit of the
petitioner/plaintiff, which has resulted in filing of the instant
revision petition.

3. Heard.

4. It is an admitted fact that the suit for cancellation
in the form of declaration of the disputed registered sale deed
was instituted on 07.07.2001, which is after a lapse of almost
21 years; therefore, the same is not within the prescribed period
of limitation of three years as required by Article 91 of the
Limitation Act, 1908 or even 6 years as prescribed under
Article 120 of the Act ibid. No explanation whatsoever has
been provided by the petitioner for the delay in filing the suit
before the trial court despite not being in possession of the suit
property. Furthermore, the petitioner despite being not in

possession of the disputed property has failed to claim relief of
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possession in her plaint, which is fatal for her cause as has been

held in judgment reported as Mst. Grana through Legal Heirs

and_others v. Sahib Kamala Bibi and others (PLD 2014

Supreme Court 167) by Apex Court of the country that:-

“It appears that in a suit which involves some
element of inheritance the Courts are generally
quick to declare that the law of limitation would
not be attracted. It is not in all cases of inheritance
that the question of limitation becomes irrelevant.
Even in Ghulam Ali"'s case the Court recognized
that there could be exceptional circumstances
wherein even in a suit based on inheritance the
issue of limitation may become relevant. This
Court recently in some cases had invoked the
principle of time limitation and acquiescence of
the plaintiff in suits of inheritance. In “Mst.
Phaphan through L.Rs. v. Muhammad Bakhsh and
others” (2005 SCMR 1278) a suit for declaration
and possession was filed in 1983 by the
plaintiff/petitioner claiming to be the owner of
inherited property. The suit was held to be barred
by time wherein mutations of the year 1959 and
1967 were challenged in the year 1983 when the
plea of the defendants was that the plaintiffs had
alienated the property of her own free-will. The
plaintiff”'s plea of being Pardanasheen lady and
reliance on the case of Ghulam Ali was not
accepted as the plaintiff was found to have
remained in deep slumber for 24 years despite the
fact that the physical possession of the land was
passed on to the defendant. Recently in the case of
“Lal Khan through Legal Heirs v. Muhammad
Yousaf through Legal Heirs” (PLD 2011 SC 657)

this Court had set aside concurrent findings of
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three Courts and dismissed the suit filed on 13-5-
1970, where the plaintiff had challenged
inheritance mutation of 13-2-1947; the Court held

it to be barred by time”.

Even earlier, in judgment reported as Atta Muhammad v. Maula

Bakhsh and others (2007 SCMR 1446) it has invariably been

held:-

“The law of limitation provides an element of
certainty in the conduct of human affairs. Statutes
of limitation and prescription are, thus, statutes of
peace and repose. In order to avoid difficulty and
errors that necessarily result from lapse of time,
the presumption of coincidence of fact and right is
rightly accepted as final after a certain number of
years. Whoever wishes to dispute this presumption
must do so, within that period; otherwise his rights
if any, will be forfeited as a penalty for his neglect.
In other words the law of limitation is a law which
is designed to impose quietus on legal dissensions
and conflicts. It requires that persons must come to
Court and take recourse to legal remedies with due
diligence. There have been cases where even in a
claim for inheritance law of [limitation was

applied.”
The act of the petitioner of allowing the respondent(s) to remain
in possession of the suit property attracts the principle of
acquiescence on her part in the respondent(s) title to the suit
property thereby allowing him to deal with it as exclusive

owner and for developing it at his own expense over a period of

time while within the knowledge of the plaintiff, because she
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could not bring on record anything showing that the share of
produce used to be paid to her by the respondent(s).

5. Another aspect in this case is that petitioner in her
plaint stated that the disputed registered sale deed was got
attested by the respondent(s) in his favour in connivance with
revenue officials, however, no revenue officials were impleaded
or arrayed as defendants by the petitioner in the suit. In a case

reported as Sikandar Hayat and another v. Sughran Bibi and 6

others (2020 SCMR 214) it has been held by the Apex Court of
the country that:-

“We are clear in our mind that when it is pleaded
in a suit that with the connivance of the revenue
officials any mutation was got attested and the
same is challenged through a civil suit, the
Province of the Punjab as well as revenue officials
against whom such connivance for attestation of
the mutation is alleged, are a necessary party in
such suit. The reason is that when anyone alleges
connivance of the said officials of Revenue
Department with the Defendants of the Suit for
getting a mutation attested, without participation
of the said party, no valid adjudication can be
carried out against the said party and no finding

)

can be recorded against them in their absence.’

The principle of regularity available under Article 129(e) of the
Qanun-e-Shahadat Order, 1984 is attached to the registered sale
deed in question as the same was executed and attested by
officials in performance of their regular duty. Though, the same

is rebuttable but the plaintiff has absolutely failed to rebut the
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presumption attached to it. In the case in hand the petitioner has
not only failed to implead revenue officials as party to the suit
but has also failed to bring evidence with regards to alleged
connivance of revenue officials in respect of registered sale
deed. Therefore, there was nothing before the Court in the
shape of evidence or documents to overlook the act of not
impleading the revenue officials.

In addition to the above, the petitioner has not denied her
thumb impression on the disputed sale deed and even did not
move any application seeking comparison of the same with the
admitted one. She has only relied upon her solitary statement
and no independent witness has been produced in this regard.
Moreover, mere assertion of fraud and misrepresentation is not
sufficient but the same has to be proved by the person who
asserts as such. Order VI, Rule 4 of the Code of Civil
Procedure, 1908 postulates that,

,in all cases in which the party pleading relies on
any misrepresentation, fraud, breach of trust,
default, or undue influence, and in all other cases
in which particulars may be necessary beyond
such as are exemplified in the forms aforesaid,
particulars (with dates and items necessary) shall

4

be stated in the pleadings. "

But in the present case, the petitioner could not substantiate the
stance taken up by her and could not chain the links of alleged
fraud played against her. As against this, the respondent(s) by

producing the marginal witnesses and identifier as D.W.2 to
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D.W.5 has successfully fulfilled the requirement of Article 17
and 79 of the Qanun-e-Shahadat, 1984.

6. Apart from the above, it has also been admitted by
the petitioner that she earlier instituted a suit on the same
subject matter, which was dismissed for non-prosecution, copy
of which was produced by the respondent(s) as Ex.D2; thus, in
such scenario, the present suit was barred under Order II, Rule
2 and Order IX, Rule 9(1), Code of Civil Procedure, 1908,

which enunciates:-

“9. Decree against plaintiff by default bars fresh
suit.—(1) Where a suit is wholly or partly
dismissed under rule 8, the plaintiff shall be
precluded from bringing a fresh suit in respect of
the same cause of action. But he may apply for an
order to set the dismissal aside, and if he satisfies
the Court that there was sufficient cause for his
non-appearance when the suit was called on for
hearing, the Court shall make an order setting
aside the dismissal upon such terms as to costs or
otherwise as it thinks fit, and shall appoint a day

for proceeding with the suit.”
7. In view of the above, it can safely be held that the
trial court has blatantly failed to adjudicate upon the matter in
hand in consonance with law on the subject. On the other hand
the approach of the learned appellate court is upto the dexterity
and as per law of the land and ratio of the judgments rendered
by the Apex Court as well as High Courts.

8. Pursuant to the above, the findings recorded by the

learned appellate court are based on proper appreciation of

57|Page



evidence as well as law on the subject and do not call for any
interference. No illegality and irregularity has been found to
have been committed by the learned appellate Court warranting
interference by this Court in exercise of revisional jurisdiction
under section 115, Code of Civil Procedure, 1908. Even
otherwise, it is a settled principle, by now, that in case of
inconsistency between the findings of the learned Trial Court
and the learned Appellate Court, the findings of the latter must
be given preference in the absence of any cogent reason to the
contrary as has been held in judgments reported as Amjad

lkram v. Mst. Asiva Kausar and 2 others (2015 SCMR 1),

Madan Gopal and 4 others v. Maran Bepari and 3 others (PLD

1969 SC 617) and Muhammad Nawaz through LRs. v. Haji

Muhammad Baran Khan through LRs. and others (2013 SCMR

1300).

0. Compendium of the discussion above is that the
revision petition in hand comes to naught and hence, the same

1s hereby dismissed with no order as to the costs.

(Shahid Bilal Hassan)
Judge

Approved for reporting.

Judge

M A. Hassan
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Lahore High Court

Nazar Abbas. v. Addl. District Judge, etc.
W.P. No. 21779 of 2017

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:

1) In case of similar issues in different suits, the said suits will
be consolidated and will be decided conjointly on the basis of
consolidated trial.

i1) After availing the right to produce affirmative as well as
rebuttal evidence in both the suits, a party cannot reopen the
case in the garb that rebuttal evidence in the connected was not
recorded.

Facts of Case:

Through the instant constitutional petition, the petitioner
assailed the order passed by the learned Revisional Court,
whereby, it declared that the right of rebuttal evidence of
respondent No.2 in connected suit is still open.

Issues In Case:

1) Whether in case of similar issues in different suits, the said
suits will be consolidated and will be decided conjointly on the
basis of consolidated trial?

i1) Whether after availing the right to produce affirmative as
well as rebuttal evidence in both the suits, a party can reopen
the case in the garb that rebuttal evidence in the connected was
not recorded?

Analysis of Issues of Case:

1) Rule 6-A, Order II has been inserted in Code of Civil
Procedure, 1908, which relates to the consolidation of suits.
Bare perusal of the above provision of law enunciates that in
case of similar issues in different suits, the said suits will be
consolidated and will be decided conjointly on the basis of
consolidated trial.

1) After availing the right to produce affirmative as well as
rebuttal evidence in both the suits, a party cannot reopen the
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case in the garb that rebuttal evidence in the connected was not
recorded.

JUDGMENT SHEET

IN THE LAHORE HIGH COURT, LAHORE
JUDICIAL DEPARTMENT

W.P. No.21779 of 2017.

Nazar Abbas. ...Vs... Addl. District Judge, etc.
UDGMENT
Date of Hearing: 03.03.2022.
For Petitioner: Rana Muhammad Naeem Khan
Advocate.

For Respondent(s):  Mr. Shahid Mehmood Khan

Khilji. Advocate for respondent
No.2.

SHAHID BIIAL HASSAN-]: Tersely, the petitioner instituted

a suit for declaration challenging the vires of mutation No.3234
dated 09.09.2010 against the respondent No.2; whereas the
respondent No.2 instituted a suit for specific performance of
agreement with regard to land measuring 13 Marlas in disputed
Khata No.2874. Both the rival parties contested each other’s suit. On
application of the respondent No.2, both the suits were consolidated
vide order dated 27.04.2015 and consolidated issues were framed.
Both the parties adduced their evidence in support of their respective
contentions and closed their evidence, whereas the respondent No.2
also closed her evidence in rebuttal. Later on, on 20.10.2016, the
respondent No.2 produced three witnesses but an objection on behalf
of petitioner side was raised, so the learned Trial Court vide order
dated 10.01.2017 refused to record evidence of the proposed
witnesses produced by the respondent No.2, who feeling aggrieved
of the said order, filed revision petition and the learned Revisional
Court vide impugned order dated 30.03.2017 accepted the revision
petition, set aside the order dated 10.01.2017 and declared that the
right of rebuttal evidence of Ghulam Fatima respondent No.2 in
second suit is still open. Hence, the instant constitutional petition,

calling into question the legality of i1mpugned order dated
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30.03.2017, passed by the learned Revisional Court, has been filed

by the petitioner.
2. Heard.
3. Considering the arguments and going through the record,

it is observed that on 27.04.2015 while deciding application for
consolidation of both the suits ibid, the learned Trial Court in a

categorical way ordered that:

(g3

n this state of affairs, the controversy between the
parties regarding subject matter is the same and the
parties are also same, therefore, to avoid from
conflicting judgment and for convenience of the
parties, the instant application is accepted and the
above said suit is hereby consolidated with the
instant suit the proceedings will be conducted in the
instant suit.”

It is worth mentioning here that Rule 6-A, Order II has been inserted
in Code of Civil Procedure, 1908, which relates to the consolidation
of suits and the same provides:

“6-A. Consolidation of suits.- Where two or more
suits or proceedings of the same nature requiring
determination of similar issues between the same
parties are pending in relation to the same subject
matter, the Court may if considers it expedient for
avoiding multiplicity of litigation or conflict in
judgments, direct the consolidation of such suits or
proceedings as one trial, whereupon all such suits
or proceedings shall be decided on the basis of the
consolidated trial”

Bare perusal of the above provision of law enunciates that in case of
similar issues in different suits, the said suits will be consolidated
and will be decided conjointly on the basis of consolidated trial. In
the present case after considering facts of both these suits instituted
by the rival parties i.e. respondent No.2 and the present petitioner,
the learned Trial Court consolidated the suits and the respondent
No.2 was treated as plaintiff, whereas the present petitioner was
designated as defendant. Respondent No.2 produced her affirmative
evidence in support of her contentions and after evidence of the

present petitioner, the respondent No.2 on 13.07.2015 after
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submitting cancellation report with regard to F.I.LR. No.36 of 2014 as
Ex.P-4 closed her evidence in rebuttal, meaning thereby, the
respondent No.2 availed of her right to produce affirmative as well
as rebuttal evidence in both the suits and she cannot reopen the case
in the garb that rebuttal evidence in the connected suit instituted by
the present petitioner was not recorded. In case of JHANDA through
Legal Heir v. MUHAMMAD YOUNAS reported as (PLD 1994
Lahore 100), it was held by this Court that:

“Plaintiff has unreservedly closed his affirmative
evidence and hence, he could not have been
permitted to record the statement in affirmative
after the close of defense evidence to that extent
his testimony carried little weight.”

However, in the present case as observed above, the respondent
No.2 has produced her affirmative as well as rebuttal evidence,
therefore, the learned Revisional Court while travelling beyond
vested jurisdiction has wrongly adjudicated upon the matter in hand.
The impugned order suffers from legal infirmity, thus the same
cannot be allowed to hold field further.

4. The epitome of the discussion above is that the
constitutional petition in hand succeeds and the same is allowed,
consequence whereof the impugned order dated 30.03.2017 passed
by the learned Addl. District Judge concerned is set aside and order
dated 10.01.2017 passed by the learned Trial Court stands restored.

No order as to the costs.

(Shahid Bilal Hassan)
Judge

M. Usman*

Approved for reporting.

JUDGE
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Lahore High Court

Mst. Nighat Waheed and others v. Mr. Arif Latif.
R.S.A. No. 33740 of 2019

Mr. Justice Shahid Bilal Hassan

Crux of Judgement:

1) The basic ingredients for a valid gift are: offer,
acceptance, and delivery of possession. These
ingredients are necessary to be pleaded in the plaint and
duly proved.

i1) The beneficiary is under obligation to prove with
unimpeachable evidence that at what time, date, and
place transaction of a gift occurred.

Facts of Case:

Through this instant regular second appeal, the
appellants have challenged the judgment and decree
whereby the appellate court dismissed the appeal
consequently the suit instituted by the respondent/
plaintiff for declaration and possession stood decreed.

Issues In Case:

1) What are the basic ingredients for a valid gift and
whether these ingredients are necessary to be pleaded in
plaint?

11) Whether the beneficiary is under obligation to prove
the valid execution of the gift when a transaction has been
challenged?

Analysis of Issues of Case:

1) The basic ingredients for a wvalid gift are: offer,
acceptance, and delivery of possession. It is mandatory
to make the description in plaint regarding the making of
offer and acceptance of the same as well as names of
witnesses, in whose presence such transaction took
place. These ingredients are necessary to be pleaded in the
plaint and duly proved but if the same are not pleaded
in the plaint then these cannot be proved in evidence as
a party cannot lead any evidence beyond its pleadings.

i1) When the validity and correctness of a gift transaction
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are challenged, it becomes mandatory and essential
for the beneficiary to prove the valid execution of the gift.
He has to prove with unimpeachable evidence that at
what time, date, and place transaction of a gift occurred.
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UDGMENT SHEET
IN THE LAHORE HIGH COURT, LAHORE

JUDICIAL DEPARTMENT

R.S.A. No.33740 of 2019
Mst. Nighat Waheed and others Versus Mr. Arif Latif

UDGMENT
Date of hearing: 04.02.2022

Appellant(s) by: M/s Khalid Ishaque, Usman Nassir Awan,
Rahil Riaz, Wajahat Ali, Danyal Akbar,
Nouman IThsan and Faizan Ahmad,
Advocates

Respondent(s) by: M/s Aurangzeb Daha and Muhammad
Ashfaq Jutt, Advocates

SHAHID BIILAL HASSAN-]: Brief facts, giving

rise to the instant regular second appeal are as such that
the respondent instituted a suit for declaration and
possession against the present appellants as well as against
his father Mr.

C.M. Latif (defendant No.l) by maintaining that Mr. C.M.
Latif was owner of bungalow No.SE-35-R-6, measuring 23-
Kanals 14-Marlas and 45 Sq.Ft. known as 2-Kashmir
Road, Lahore; that out of the said property the defendant
No.1 transferred to the respondent/plaintiff a plot measuring
8-Kanlas and 12-Sq.ft. bearing Khasra No.1023(min) through
a transaction of oral gift dated 15.07.1963; that subsequently
the said oral gift was confirmed through deed of

acknowledgment dated 10.03.1966. He prayed for passing a
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declaratory decree in his favour in this regard. The suit was
contested by the present appellants/ defendants while
submitting  written statement whereby defendant No.l
categorically denied the alleged fact of gift of the suit
property in favour of the respondent/plaintiff. However,
defendant No.l1 died on 10.03.2004 during the pendency of
the suit before the stage of recording of evidence.

After framing of necessary issues out of the divergent
pleadings of the parties, the learned trial Court recorded
evidence of the parties and vide impugned judgment and decree
dated 18.09.2012 decreed the suit in favour of the respondent/
plaintiff. The present appellants being dissatisfied with the
same preferred an appeal, whereas the respondent filed cross
objections against the judgment passed by the learned trial
Court to the extent of findings under issue No.5-1. The learned
appellate Court vide impugned consolidated judgment and
decree dated 14.05.2019 dismissed the appeal preferred by the
present appellants and accepted the cross objections filed by the
respondent. Hence, the instant regular second appeal.

2. Heard.
3. The basic ingredients for a valid gift are: offer,

acceptance and delivery of possession. See Bilal Hussain Shah

and another v. Dilawar Shah (PLD 2018 Supreme Court 698)

and Khalid Hussain and others v. Nazir Ahmad and others

(2021 SCMR 1986). In the present case paragraph No.2 of the

plaint deals with the alleged gift made by the defendant No.1 in
favour of the respondent/plaintiff, which reads:-

2. That the defendant No.l out of the said
property gifted away to the plaintiff a plot
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measuring 8 kanals 12 sq. ft. bearing Khasra
No.1023(min) vide an oral gift dated 15-7-1963.
The possession of the same was also delivered to
the plaintiff there and then after the gifting of the
same to the plaintiff. The property thus gifted to
the plaintiff may herein be called as the property
in dispute.’
Bare reading of the above paragraph divulges that no
description of making of offer and acceptance of the same by
the respondent/plaintiff as well as names of witnesses, in whose
presence such transaction took place are missing, which are
necessary to be pleaded and proved, because a party cannot lead

any evidence beyond its pleadings. Reliance is placed on

judgments reported Zulfigar and others v. Shahdat Khan (PLD

2007 SC 582), Muhammad Nawaz alias Nawaza and others v.

Member Judicial Board of Revenue and others (2014 SCMR

914), Combined Investment (Pvt.) Limited v. Wali Bhai and

others (PLD 2016 SC 730) and Saddaruddin (since deceased)

through LRs. V. Sultan Khan (since deceased) through LRs and

others (2021 SCMR 642), wherein it has been held that:-

(3

. the parties are required to lead
evidence in consonance with their pleadings and
that no evidence can be laid or looked into in
support of a plea which has not been taken in the
pleadings. A party, therefore, is required to plead
facts necessary to seek relief claimed and to prove
it through evidence of an unimpeachable

character.’
Therefore, the names of witnesses deposed during evidence
would be considered beyond pleadings; even otherwise, the said

witnesses namely Ishaque and Molvi Umar Din have not been

produced in the witness box and it has been deposed that both
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of them have expired but no proof in the shape of their death
certificates has been brought on record by the respondent. Even
if they had appeared in the witness box, non-pleading of their
names in the plaint would have come in their way and would

have caused impediment in recording their depositions as P.Ws.

4. So far as the execution of Ex.Pl i.e.
acknowledgment deed is concerned, the witnesses of the same
were also Ishaque and Molvi Umar Din, so when they have not
been produced in the witness box alongwith the revenue officer,
who allegedly recorded statement of defendant No.l/C.M.
Latif, a serious dent with regards to authenticity of the
document Ex.P1 has been caused, because when a person
pleads a specific plea, he would have to prove the same by
producing cogent, plausible and confidence inspiring evidence,
which is lacking in the present case. Furthermore, submission
of contesting written statement on behalf of the deceased
defendant No.l/C.M.Latif alongwith the present appellants
negating the making of alleged oral gift as well as execution of
acknowledgment deed Ex.P1 put a heavy burden upon the
respondent to prove the same by producing strong and
unimpeachable evidence but he miserably failed to do so as has
been observed above. In addition to this, the alleged oral gift
was with regards to 8-Kanals 12-Sq.Ft. of the land but the
Ex.P1 finds mentioned only 8-Kanals. Moreover, the
possession of the disputed property was also not with the
respondent. When the requirements of Article 17 and 79 of the
Qanun-e-Shahadat Order, 1984 have not been fulfilled with

regards to the document Ex.P1 and prior to this germane to
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transaction of oral gift, it cannot be said that the respondent has

successfully proved his case.

5. It is observed that when the validity and
correctness of a gift transaction is challenged, it becomes
mandatory and essential for the beneficiary to prove the valid
execution of the same, but when the evidence produced by the
parties is gone through, it appears that the respondent has failed
to prove the making of valid oral gift and subsequent
acknowledgment deed Ex.P1, rather it has surfaced that fraud
has been committed, as the respondent has failed to bring on
record any reliable evidence. Even, evidence led to show and
prove how, when and where offer was made and the same was
accepted, where-after possession was delivered, was not
trustworthy and confidence inspiring and even the respondent
could not mention the names of witnesses in the plaint, as has
been highlighted above, which was essential and necessary to

be pleaded and proved; reliance is placed on Mst. Kulsoom Bibi

and _another v. Muhammad Arif and others (2005 SCMR 135),

Peer Bakhsh through LRs and others v. Mst. Khanzadi and

others (2016 SCMR 1417), Mst. Mughlani Bibi and others v.

Muhammad Mansha and others (2012 CLC 1651-Lahore) and

Allah Wassaya v. Mst. Halima Mai and 12 others 2016 MLD

1535-Lahore (Multan Bench).

6. The matter in hand pertains to inheritable property
because admittedly the property in question was owned by
C.M. Latif, father of the parties and the respondent was under
heavy burden to prove valid execution of oral gift and

subsequent acknowledgement deed (Ex.P1) because he cannot

68| Page



take benefits from the shortcomings in the evidence of
appellants rather he has to stand on his own legs. In a judgment

reported as Mushtag Ul Aarifin _and others v. Mumtaz

Muhammad and others (2022 SCMR 55), the Apex Court of

the country has invariably held that:-

‘As far as the contention of learned counsel for the
respondents-plaintiffs  that  the  appellants-
defendants have not succeeded in proving their
claim is concerned, it is a well settled principle of
law that the plaintiffs cannot get benefit from the
weaknesses of the defendants alone, rather they
have to prove their case on their own strength. The
initial burden of proof was upon the respondents-
plaintiffs which they did not discharge, but the
learned High Court has burdened the appellants-
defendants for proving their stance which is not a
correct approach.’

Moreover, in judgment reported as Mst. Parveen (deceased)

through LRs. V. Muhammad Pervaiz and others (2022 SCMR

64), the Hon’ble Supreme Court of Pakistan has invariably held

that:
oo On the death of a Muslim his/her
property devolves upon his/her legal heirs.
However, if any heir seeks to exclude the other
legal heirs, as in the instant case by relying on a
purported gift the beneficiary of such gift must
proveit.’

The same view was also affirmed in Mst. Hayat Bibi and others

v. Alamzeb and others (2022 SCMR 13).

7. Pursuant to the discussion above it is observed that
the learned Courts below have failed to adjudicate upon the

matter in hand by appreciating law on the subject; thus, the
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Courts below have misread evidence of the parties and when
the position is as such, this Court is vested with authority to set
aside concurrent findings as has been held in Sultan

Muhammad and another v. Muhammad Qasim and others

(2010 SCMR 1630) and Ghulam Muhammad and 3 others v.

Ghulam Ali (2004 SCMR 1001).

8. The crux of the discussion is that the appeal in
hand is allowed, impugned judgments and decrees are set aside,
consequent whereof the suit instituted by the respondent/
plaintiff for declaration and possession stands dismissed. No

order as to the costs.

(Shahid Bilal Hassan)
Judge

Announced in open Court on 21.04.2022.

Judge

Approved for reporting.

Judge

M A. Hassan
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